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इस भाग में भिन्न पृष्ठ संख्या दी जाती है जिससे कि यह अलग संकलन के रूप में 

रखा जा सके 


Separate Paging is given to this Part in order that it may be filed as a 

separate compilation 


भाग II - खण 3 - उप -खण्ड ( iii ) 
PART II - Section 3 - Sub- section (iii) 


केन्द्रीय अधिकारियों ( संघ राज्य क्षेत्र प्रशासनों को छोड़कर ) द्वारा जारीकिये गये प्रावेश और अधिसूचनाएं 
Orders and Notifications issued by Central Authorities (other than the Administrations of Union ) 

Territories ) 


भारत निर्वाचन आयोग 

नई दिल्ली , 30 सितम्बर, 1997 
प्रा . प्र . 243.: - -निर्वाचन आयोग एतदद्वारा 1991 की निर्वाचन अर्जी सं . 5 में तारीख 18 - 4- 96 के कर्नाटक 
सम्म न्यायालय के निर्णय को , लोक प्रतिनिधित्व अधिनियम , 1951 ( 1951 का 43 ) की धारा 106 के अनुसरण में 
प्रकाशित करता है । 

(निर्णय अधिसूचना के अंग्रेजी भाग में छपा है । ) 


[सं . 82/ कर्ना . - लो . स ./ 5/ 91/ 97] 

प्रादेश से , 
बाबू राम , सचिव 
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- - : - . - 
ELECTION COMMISSION OF INDIA 

5 . Raju , 

Sri Raghavandra Studio , 
New Delhi, the 30th September , 1997 

Yelandur . 
O . N . 243. — In pursuance of Section 106 of 

. M . R . Raju , No. 4310 , 
the Representation of the People Act, 1951 

L - 28 , 1st cross , 
(43 of 1951 ) , the Election Commission hereby 

2nd Main , Gandhinagar , 
publishes the judgement of the High Court of 

Mysore . 
Karnataka State dated 18 - 4 - 96 in Election 
Petition No. 5 of 1991. 

: Y . C . Revenna, 

Freedom Fighter, 

7th A , Cross Road , 
IN THE HIGH COURT OF KARNATAKA 

Krishnarajanagar. 
AT BANGALORE 

Lingappa, 
Dated the 18th day of April, 1996 

Alanahalli, Lalithadripura Post, 

Mysore Taluk 
BEFORE 
THE HON BLE MR. JUSTICE 

Shafi Ahmed Shariff, 

No. 3349 , 3rd Main , 
SREENIVASA REDDY 

Loordhnagar, Mysore . 
ELECTION PETITION NO . 5 | 1991 . 

10 . H . S . Siddaraju , No. 43 , 

6th Cross , Model House , 
BETWEEN 

Ashokapuram , Mysore . 

. . Respondents 
Srikantadatta Narasimha Raja Wodeyar , 
Slo Late H . H . Şri, Jayachamaraja Wodeyar, 

11 . Returning Officer, 
F - 1 , Palace , Mysore . 

Petitioner 

Mr. Şiddaiah , 16 . Mysore , 

Parliamentary Constituency , 
( By Smt. M . N . Pramila Adv.) 

Mysore . 

. . Respondents 


AND 


1 . 


Smt. Chendraprabha Urs Wo 
M . C . Mohanraje Urs, Ro. 
Kallahalli , Hanagodu Hobli, 
Hunsur Tq., Mysore Dist. 


( Sri Javaji Srinivasalu for RI, 
Miss. Geetha Menon , 
Archana Vishwanath & 
Sri N . Y . Coregannavar for R5 , 
The Govt. Adv . for R11., 
Sri M . R . Venkatanarasimhachar & 
A . S . Parasarakumar for R7 ) . 


2 . 


K . S . Nanjegowda So 
Sannegowda N . R . Major, 
Kaushika Form , 
Nagenahalli , Hunsur Tq ., 
Mysore Dist. 


This Election Petition is filed under Section 
81 of the Representation of the Pcople Act, 
1951 by the Candidate at 1991 Parliamentray 
Election to the Loka Sabha No. 16 , Mysore 
Parliamentary Constituency Election held on 
15 -6 - 1991 through his counsel Şmt. Pramila 
M . N . praying that this Hon ble Court may be 
pleased to : 


3 . 


D . Madegowda , Door No. 36 , 
1st Main Road , 
Kumbarkoppalu , 
Mysore - 16 . 


( a ) Declare the Election of the Respon 

dent No . 1 from No. 16 , Mysore 
Parliamentary Constituency as null 
and void . 


4 


Moogooru Nanjundaswamy, 
No. 1772 , Anikethna, 
5th cross , 
Kuvempunagar , Mysore . 


b ) Declare that Respondent No . 1 has 

committed Corrupt Practice under 


- 


- 


- - 


- 


- - 


- - - 


- ---- - - - 


- 


- - 


- 


- 


- 


- 


- - 
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Section 123 ( 1 ) , 123 ( 3 ) , 123 ( 4 ) , 

mitted Corrupt practice and name 
123 ( 6 ) , 123 ( 7 ) and 123 ( 8 ) of the 

other person so committed . 
Representation of the People Act. 

( g ) Award costs of the Petition. 
( c ) Set aside the election of the Respon 

This Election Petition coming on for fur 
dent No . 1 under Section 100 ( 1 ) 

ther orders Arguments this day , the Court made 
( d ) ( iv ) and order for recount 
after excluding the votes that have 

the following : -- 
been rigged and to declare the result 
thereafter . 

ORDER 

This is an Election Petition . Since the elec 
( d ) Declare that the petitioner has sec 
ured the highest votes after such re 

tion process for the eleventh Lok Sabha has 
count and that the petitioner having 

commenced , this petition has become virtually 
been duly elected . 

infructuous. Therefore, it is dismissed as hav 

ing become infructuous. No costs . 
( e ) Declare that the acceptance of the 
nomination of the first Respondent 

Sd - JUDGE . 
as void under Section 100 ( 1 ) ( a ) of 
the Representation of People Act. 

[ No. 82/ KT - HP /591/ 97 ] 
( f ) Make an order under Section 98 of 

By Order. 
the Representation of People Act, 
that the Respondent No . 1 has Com 

BABU RAM , Secy . 


मादेश 

नई दिल्ली , 7 अक्तूबर , 1997 
प्रा . अ . 244 . - यतः निर्वाचन आयोग का समाधान हो गया है कि नीचे की सारणी के स्तम्भ ( 2 ) में विनिर्दिष्ट 
निर्वाचन क्षेत्र से हुए विधान सभा के साधारण निर्वाचन , 1994 में उसके सामने स्तम्भ ( 2 ) में विनिर्दिष्ट निर्वाचन 
लड़ने वाला प्रत्येक अभ्यर्थी लोक प्रतिनिधित्व अधिनियम , 1951 तथा तदधीन बनाए गए नियमों द्वारा अपेक्षित उक्त 
गरणी के स्तम्भ ( 4 ) में यथा -दर्शित अपने निर्वाचन व्ययों का लेखा दाखिल करने में प्रसकन रहा है ; 

और यतः अभ्यर्थियों ने सम्यक सूचना दिए जाने पर भी उक्त प्रसफलता के लिए या तो कोई कारण या 
स्पष्टीकरण नहीं दिया है या उनके द्वारा दिए गए अभ्यावेदनों पर , यदि कोई हो , विचार करने के पश्चात निर्वाचन 
आयोग का यह समाधान हो गया है कि उनके पास उक्त प्रसफलता के लिए कोई पर्याप्त कारण या न्यायोचित्य 
नहीं है । 

प्रतः अब , निर्वाचन आयोग एतदद्वारा अधिनियम की धारा 10 - 2 के अनुसरण में नीचे की सारणी के स्तम्भ 
( 3 ) में विनिर्दिष्ट व्यक्तियों को संसद के किसी भी सदन के या किसी राज्य की विधान सभा अथवा विधान 
परिषद के सदस्य चुने जाने और होने के लिए इस आदेश की तारीख से तीन वर्ष की कालावधि के लिए निरहित 
घोषित करता है । : - - 

सारणी 


क्रमसं . विधान सभा निर्वाचन क्षेत्र निर्वाचन लड्ने 


क्रमसं . 


विधान सभा निर्वाचन - क्षेत्र 
की क्र . सं . और नाम 


निर्वाचन लड़ने वाले अभ्यर्थी का नाम और 

पता 


निरर्हता का कारण 


1 


1. 27 - - उत्तरापल्ली 


श्री वसन्त श्री राममूर्ति ( एस . सी . ) 
सुररेड्डीपालेम, के . कोटापार मंडल 
( अध्रि प्रदेश ) 


निर्वाचन व्ययों का लेखा दाखिल 

करने में असफल रहे । . 
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__ 1 2 

, 4 
- - - - - -- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -- -- - - - - - - - - - - - -- - - - - 
2. उसरापल्ली श्री नाचू सत्यनारायण , 

निर्वाचन व्ययों का लेखा दाखिल 
के . कोटापाडु ( प्रा . प्र . ) 

करने में असफल रहे । 
: . 197 - गाज्वल श्री वेंकटेश, 

-~- बही - - 
मकान नं . 7- 9- 55 गाउवल 

( आन्ध्र प्रदेश ) 
3. 200 - - कोंडगल श्री अशप्पा , 

---वही - - 
मकान नं . . 2 - 81 / 1 / ए कोंडेगल 

( प्रा . प्र . ) 
5. 233- -येल्लारेड्डी 

श्री कामेल्ली बाल य्या , 
गांव व मंडल , गांधारी 

( आ . प्र . ) 
6 . ---वही--- श्री तन्दूरी बाला गौड, 

- - यही - - 
मकान नं . 1 - 1 - 77, गांव येल्लारेडी , 

मंडल पेल्लारेड्डी ( आ . प्र . ) 
7. 238 - -डिमपल्ली 

श्री नीराडी लक्ष्मण , 
जलालपुर ( ग्रा . ) निजामाबाद 

( प्रान्ध्र प्रदेश ) 
8 . 254 -करीम नगर श्री जी . लक्ष्मण, 

-- वही 
10 - 66, पदम नगर , 

करीमनगर ( प्रान्ध्र प्रदेश ) 
9. 269 - सिरसिल्ला श्री गंगीपल्ली लचय्या , 

- वही - - 
बुकगुपल्ली ( ग्रा . ) करीमनगर जिला , 
आन्ध्र प्रदेश 


[ सं . 76/ मा . प्र.-वि . स ./ 97] 

आदेश से , 
बाबू राम, सचिव 


ORDER 


New Delhi , the 7th October , 1997 


O . N. 244. --- Whereas, the Election Com 
mission is satisfied that the contesting candi 
dates specified in column ( 3 ) of the Table be 
low at the General-election to the Legislative 
Assembly, 1994 held from the constituency. 
specified in- column ( 2 ) against his her name 
has failed to lodge an account of his her elec 
tion expenses or in the manner required by 
law, as shown in column ( 4 ) of the said table , 
as required by the Representation of the 
Pople Act, 1951 and the Rules made there 
under ; 


And , whereas, the said candidates have 
either not furnished any reason or explanation 
for the said failure even after the due notice 
or the Election Commission , after considering 
the representations of any, made by him her 
is satisfied that he she has no good reason or 
justification for the said failure ; 

Now , therefore , in pursuance of Section 
10A of the said Act, the Election Commission 
hereby declares the persons specified in Col 
umn ( 3 ) of the Table below to be disqualified 
for being chosen as and for being, a member 
of either House of the Parliament or of the 
Legislative Assembly or Legislative Council 
of a State for a period of 3 years from the date 
of this order . 
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Reason for disqualification 


: : - - 


- 


- 


[ भाग II - 13 ( iii ) ] 

भारत का गजपत : नवम्बर 8,1997/ मालिक 17, 1919 
- - - -- - - - -- - -- - - - -- - - - - - -- - - - - - -- - - -- -- - -- - - - - - - - . - - 
Sl. No. and nome of the 

Name and address of the 
No. . Assembly Constituency 

Contesting Candidates 


- - 


(2 ) 


( 3) 


( 4 ) 


1. 


27 – Uttarapalji 


2. 


27 -~- Uttarapalli 


- do -~ 


3. 197 - Gadwal 


4. 200 - Kodangal 


5. 233 - Yellareddy 


Shri Vasantha Sriramamurthy (SC ), Failed to lodge the account of 
Surrenddipalem , K . Kotapaddy election expenses . 
Mandal, ( A. P. ). 
Shri Nachu Satyanarayana , 
K . Kotapadu, ( A. P.). 
Shri Venkatesh, 
H. No . 7- 9 - 55, Gadwal, ( A. P.). 
Shri Ashappa , 
H . No: 21- 81 / 1/ A , Kodangal, ( A. P. ). 
Shri KamellyBalajah , 

---- do 
Village and Mandal Gandhari , ( A. P.). 
Shri Tanduri Bala ,Goud , 

- do 
H . No. 1 - 1 - 77 , Village Yellareddy , 

Mandal Yellareddy ( A . P .). 
Shri Neeradi Laxinan , 
Jalalpoor (V ), Nizamabad (M ), (A .P.). 
Shri G . Laxman , 

10 - 66, Padmanagar, Karimnagar, 
( A . P .). 
Shri Gangipally Laobuiah , 

- do - - 
Burugupalli ( V ), Karimnagar District, 
Andhra Pradesh. 


6. 233 - Yellareddy 


7. 


238 -- Dichpalli 


8. 254 - Karimnagar 


-~- do - 


. 


9. 


259 -- Siricilla 


[ No. 76/ AP- LA/97 

By Order, 
BABU RAM, Secy . 


प्रादेश . 


नई दिल्ली, 7 अक्तूबर, 1997 


प्रा . अ . 245 . . — यत :निर्वाचन आयोग का समाधान हो गया है कि नीचे की सारणी के स्तम्भ ( 2 ) में विमिविष्ट 
निर्वाचन क्षेत्र से हुए विधान सभा के साधारण निर्वाचन में उसके सामने स्तम्भ ( 3 ) में विनिर्दिष्ट निर्वाचन लड़ने 
वाला प्रत्येक अभ्यर्थी, लोक प्रतिनिधित्व अधिनियम , 1951 तथा तदधीन बनाए गए नियमों द्वारा अपेक्षित उक्त 
सारणी के स्तम्भ ( 4 ) में यथा वर्शित अपने निर्वाचन व्ययों का लेखा दाखिल करने में असफल रहा है ; 


क्त 


और उक्त अभ्यार्थियों ने सम्यक सूचना दिए जाने पर भी उक्त असफलता के लिए या तो कोई कारण 
अथवा स्पष्टीकरण नहीं दिया है या उनके द्वारा दिए गए मम्यावेदनों पर, यदि कोई हो , विचार करने के पश्चात निर्या 
चन आयोग का यह समाधान हो गया है कि उनके पास उक्त असफलता के लिए कोई पर्याप्त कारण या 
न्यायोचित्य नहीं है । 

अतः अब, निर्वाचन आयोग एतद्वारा उक्त अधिनियम की धारा 10-क के अनुसरण में नीचे की सारणी के. 
स्तम्भ ( 3 ) में विनिर्दिष्ट व्यक्तियों को संसद के किसी भी सदन के या किसी राज्य की विधाम सभा अथवा 
विधान परिषद के सदस्य चुने जाने और होने के लिए इस प्रादेल की तारीख से तीन वर्ष की कालावधि के लिए 
निरहित घोषित करता है : - - 
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. . .... .. .- . -.. - -- -- - - - 
सारणी 


निरर्हता कारण 


क्रम सं . विधान सभा निर्वाचन क्षेत्र 

क्रम सं . और नाम 


निर्वाचन लड़ने वाले अभ्यार्थी का नाम 

और पता 


1 


2 


3 


1. 12- - अफजलपुर 


निर्वाचन व्ययों का लेखा दाखिल करने 

में असफल रहे । 


2. 13-~- चितापुर 


- - वही 


3. 17 - - यावगीर 


- वही - - 


4. 70 - - गुलबागल 


श्री देविन्द्रप्पा हाडेगिल हारुति , 
पो . हारगिल हारूति , 
ता . गुलबर्गा, 
कर्नाटक 
शताक्षी स्वामी हीरेगठ , 
निवासी होन्जा किरानिगी , 
ता . गुलबर्गा, कर्नाटक 
श्री प्रभुलिंगा वाशद, 
म .नं . 94- सैदापुर स्टेशन गुलबर्गा जिला , 
कर्नाटक 
श्री बी . कृष्णाप्पा सुपुत्र वेंकटप्पा सांथे, 
___ मैदान मुलबागल , कर्नाटक 
श्री के . एस . नारायणप्पा सुपुत्र संजप्पा 
कोल्लादेवी , मुलबागल तालुक , 
कर्नाटक 
श्री वी . सोनप्पा सुपुत्र थोडाप्पा 
दुग्गासान्छे मुलनागल तालुक , 
कर्नाटक 
श्री विजय कुमार घेसाई, 
गुन्ड , यारासुक , जोइदा , 
कर्नाटक 


- -- वही -- 


5. 70 --गुलबागल 


M 


-वही - - 


_ 6. 


वही -- 


- - बही --- 


7. 172 - -कारवार 


- - वही 


8. 


- -पही -- 


-- वही -- 


9. 192--- रामदुर्ग 


- - वही 


श्री नरेश यशवन्त राने अंगाडी , 

सनमुदगैरी कर्नाटक 
श्री कमल किशोर , गिरधर राठी 
स्थान मनिहाल , सूरेबन , 

तालुक - रामदुर्ग , कर्नाटक 
श्री सुरेश मारुति बागेवाडी , 
स्थान व पो . बम्बलवाड , 
ता . चिक्कोडी, कर्नाटक 


10. 206 - - चिकोडी ( प्र . जा . ) 


- - वही - - 


11 . 219- -- बासबना बागेवाडी 


----वही --- 


श्री पाटील बासन गोडा धारेप्पा गोडा 
स्थान कटराल , पो . अर्जुनांगी , 
ता . बीजापुर , कर्नाटक 


[ सं . 76 /कर्ना -वि . स ./ 97 ] 
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- 
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-- 


ORDER 


New Delhi, the 7th October, 1997 


O . N . 245 , - Whereas, the Election Com 
mission is satisfied that the contesting candi 
dates specified in column ( 3 ) of the Table be 
low at the General- election to the Legislative 
Assembly , 1994 held from the constituency 
specified in column ( 2 ) against his her name 
has failed to lodge an account of his her elec 
tion expenses or in the manner required by 
law , as shown in column ( 4 ) of the said table , 
as required by the Representation of the 
People Act, 1951 and the Rules made there 
under ; 


And , whereas , the said candidates have 
not either furnished any reason or explanation 
for the said failure even after the due notice 
or the Election Commission , after considering 
the representations of any, made by him her 
is satisfied that they have no good reason or 
justification for the said failure ; 

Now , therefore, in pursuance of Section 
104 of the said Act, the Election Commission 
hereby declares the persons specified in Col 
umn ( 3 ) of the Table below to be disqualified 
for being chosen as and for being, a member 
of either House of the Parliament or of the 
Legislative Assembly or Legislative Council 
of a State for a period of 3 years from the date 
of this order , 


SI. 


Reason for disqualification 


No . 


No. and name of the 
Assembly Constituency 


Name and address of the 

Contesting Candidates 


(1) 


(2 ) 


(3 ) 


(4 ) 


1. 


12 - Afzalpur 


Failed to lodge the account 
of election expenses. 


2 . 13 - Chitapur 


- do 


3 . 


17 - Yadgiri 


- do 


4. 70 - Mulbagal 


- do 


5 . 


-- do 


- do 


Shri Devindrappa Hadegil Haruthi, 
Post : Hadagil Haruthi, 
Tq : Gulbarga , Karnataka . 
Shri Shadakshri SwamiHiremath , 
R /o . Honna Kiranigi, Tg : Gulbarga , 
Karnataka , 
Shri Prabhulinga Warad , 
H . No. 94, Saidapur Station , 
Gulbarga District, Karnataka . 
Shri V . Krishnappa , 
S / o . Venkatappa Santhe Maidan , 
Mulbagal, Karnataka . 
Shri K . S. Narayanappa , 
S /o . Sanjappa , 
Koladevi Mulbagal Taluk , Karnataka , 
Shri B . Sonnappa , 
S / o . Chowdappa Duggasandra , 
Mulbagal Taluk , Karnataka . 
Shri Vijay Kumar Desai, 
Gund , Yaſamuk , Joida , Karnataka , 
Shri Naresh Yeshwant Rare, 
Angadi, Sanmudgeri, Karnaiaka. 
Shri Kamalkishor Giridharlal Raihi, 
At : Manihal, Sureban , 
Taluk : Ramdurg, Karnataka . 
Shri Suresh Maruti Bagewadi, 
At Post : Bambalwad , Tq : Chikodi, 
Karnataka . 


- do 


- do 


7. 


172 - Karwar 


- - do 


8. 


- do 


- do 


9 . 192 — Ramdury 


- do 


10 . 206 -- Chikkodi (SC ) 


- 


- 


- - 


- - - 


- 


- - - - 


- - 


- 


- 


- 


- 


- - - .. 
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( 3 ) 


T ) 


j1; 


219 -~- Basavana Bagewadi 


Shri Patil Basanagouda 
Dhareppagouda , 
At : Katral, P . O . : Arjunagi, 
Tq : Bijapur , 
Karnatake . 


Failed to lodgo the 
account of election 
expenses 


T 


- 


-- - - 


. . . 


.. . . . . - . - . - 


. - . . - . - 


- 


[[ No. 76 / KT - LA/ 97] 

____ By Order, 
BABU RAM, Secy . 


प्रादेश 


नई दिल्ली , 7 अक्सूबर, 1997 
मा . प्र . 246. - यतः निर्वाचन आयोग का समाधान हो गया है कि नीचे की सारणी के स्तम्भ ( 2 ) में यथा 
विनिर्दिष्ट महाराष्ट्र विधान सभा के साधारण निर्वाचन के लिए जो स्तम्भ ( 3 ) में विनिर्दिष्ट निर्वाचन- क्षेत्र से 
असा है स्तम्भ ( 4 ) में उसके सामने विनिर्दिष्ट निर्वाचन लड़ने वाला प्रत्येक अभ्यर्थी, लोक प्रतिनिधित्व अधिनियम , 
1951 तथा तदधीन बनाए गए नियमों द्वारा अपेक्षित उक्त सारणी के स्तम्भ ( 5 ) में यथाशित अपने निर्या 
चन व्ययों का लेखा दाखिल करने में असफल रहा है ; 

और यतः, उक्त अभ्यर्थियों ने सम्यक सूचना दिए जाने पर भी उक्त प्रसफलता के लिए या तो कोई कारण 
अथवा स्पष्टीकरण नहीं दिया है या उनके द्वारा दिए गए अभ्या वेदनों पर , यदि कोई हो विचार करने के पश्चात 
निर्वाचन आयोग का यह समाधान हो गया है कि उनके पास उस्त असफलता के लिए कोई पर्याप्त . कारण या न्यायो 
चित्य नहीं है ; 

अतः अब, निर्वाचन आयोग उक्त अधिनियम की धारा 10 -क के अनुसरण में नीवे की सारणी के स्तम्भ ( 4 ) 
में विनिर्दिष्ट व्यक्तियों को संसद के किसी भी सदन के या किसी राज्य/ संघ राज्य -क्षेत्र की विधान सभा अथवा विधान 
परिषद के सदस्य चुने जाने और होने के लिए . इस आदेश की तारीख से तीन वर्ष की कालावधि के लिए 
निरहित घोषित करता है : - - 

सारणी 


निर्वाचन का विवरण 


विधान सभा निर्वाचन - मन्त्र की निर्वाचन लड़ने वाले अभ्यार्थी निरर्हता का कारण 
क्रम सं . और नाम 

का नाम और पता 


सं . 


3 


5 


20-- उमरखाड़ी 


310. महाराष्ट्र विधानसभा के 

लिए साधारण निर्वाचन, 
1995 


311 . 


311. 


-- वही -- 


22 - खतवाड़ी 


रूपेन्द्रसिंह रजावत , 

रीति से लेखा दाखिल करने 
5, पोकरशी लालनी कपाडिया , में असफल 

बिल्डिंग , मस्जिद सिदिंग 
रोड नं 1, दाना बुन्दर , 

मुम्बई - 400009 
इलादागरी 

- -वही - - 
23/ 31, सी . पी . टेंक रोड, 
मुम्बई - 4, महराष्ट्रि । 
अकबर अब्दुल कुरेशी , निर्वाचन व्ययों का कोई भी 
2/ 6, माया नगर कालोनी , लेखा दाखिल करने में 
बी . जी . खेर रोड, बोरली, प्रसफल 
मुम्बई - 18. महाराष्ट्र 


312. 


---वही 


29 - शिवाडी 


- - 


- . - 


- - 


- 


- - 


- 


- - - 


- 


- 


- - - - 


- - - 


- - 


- 


- 


- 


- 


- 


- - 


- 


- 


- -- - 


-- -- -- - 


- - 


- 


- - - - - 


- - - 


- -- - - 


- 


- - - - - 


TITL 


1051 


[ भाग II - - 3 ( iii ) ] 
- - - - - - - - - : : - - - - - -- - -- - - - - - - 

2 


भारत का राजपत : मधम्पर 8, 1997/ कालिक 17, 1919 

- --. -... - - - . - . - - - : - --- - - - - - - -- --- 


3 


5 


29 ---शिवाड़ी 


313. महाराष्ट्र विधान सभा 

लिए साधारणनिर्वाचन , 
1995 


एस . एम . अब्दुल्ला पटेल , 

एच ब्लाक - 92, वी पी . 
नगर, लाला लाजपत राय मार्ग, 
बरेली , मुम्बई - 18, 
महाराष्ट्र । 


निर्वाचन व्ययों का कोई भी 
लेखा दाखिल करने में 
असफल । 


314. 


-- वही - - 


- - वही - - 


- - बही - - 


ताम्बे सुरेश भीकू 
8/ 78 , महापालिका वसायट , 
डा . ई. मोसेस रोड, 
बरेली नाका, मुम्बई - 18, 
महाराष्ट्र । 


315. 


-- यही 


33 - मतुंगा 


रीति से लेखा दाखिल करने में 

प्रसफल 


अय्यर नटराजन बी , 
191, रमेश स्टोर्स , 
सिमोन , कोलीवाड़ा , 
मुम्बई- 400037, महाराष्ट्र 


316. 


वही - 


34 - माहिम 


___ - वही 


चन्द्रकान्त शिवागन , 
156 - सी विजयचन्द्र भगत , 
लेन क्रास रोड, ( ईस्ट ) , 
माहिम - 16, महाराष्ट्र । 


317. 


- वही -- 


- - वही - - 


पटेल हसल दागदू, 
माहिम चूनाभट्टी, 
डी . के . चाल , 
कमरा नं . 132, 
सेनापति बापत मार्ग , 

मुम्बई -16, महाराष्ट्र । 
शेख एम . हुसेन एम . राजा , 

कमरा सं . 23, 
सभव पाटलबाल धाखी , 
मैन रोड़, मुम्बई-400017, 
महाराष्ट्र । 


318. 


-- वही 


33 - माहिम 


- - बही - - 
असफल 


319. 


-- वही - - 


69 -सिन्नार 


- - पही - - 


अरोटे महादूकालू 
काशीदेवी मंगल कार्यालय के पास 
देवलाली, जिला - नासिक , 
महाराष्ट्र । 


320. 


- - ही 


- बही - - 


-~-वही -- 


अवह माधव गोविन्द, 
मु . पो . वोवी बी . के . , 
तालुक सिन्नार, महाराष्ट्र । 


321. 


--वही -- 


105 - सिन्दखेड राजा 


पाटिल नारायण शामराय , 
म . व पो . भटखेमा, 
ता . इरन्योल , जिला जलगांव , 
महाराष्ट्र । 
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- 


- 


.. 


- - 


- . . . . -- 


107 - मेहकर 


322. महाराष्ट्र विधानसभा के 

लिए साधारण ,निर्वाचन 
1995 


रीति से लेबा दाखिल करने में 
अमपाल 


अवचार रडूला कछार 
मु . पो . सुल्तानपुर, 
ता . लोनार , जिला बलहाना , 
महाराष्ट्र । 


323 


- - लही - - 


107 - खामगांव 


- यही 


सोनेकर राजकुमार पांडुरंग , 
सिविल लाईन , 
स्कूल नं . 9 के पास , 
खामगांव , जिला बुलढाना , 
महाराष्ट्र । 


321. 


-- बही - - 


217 - शोलापुर नगर उतर 


पगदीपाले महम्मदशरीफ. 
मेहतावसाव, गरीवीहटाव 
चोपडपट्टी नं . 2, 
विजापुर नाका , भोलापुर , 
महाराष्ट्र 


निवचिस समयों या कोई भी 

लेखा दाखिल करने में । 
अमरल 


325. 


- - यही . 


-- - वही-- - 


- वह !--- 


शाह किशोर भाबर मन , 
206 - ईस्ट मंगलवार .. 
शोलापुर, महाराष्ट्र 


326. 


- - वही - . 


222- माधा 


- . वही - - 


केच वाचन गहिनीना 
म . गरोले पो . प्रांव 
ता . माधा, निला झोलापुर , 
महाराष्ट्र । 


327. 


- - बही - - 


. - वनी - - 


राति से लेखा दाखिल करने में 
प्रसपल 


मोस्टवाल रामलाल नेमचन्द , 
सुत्रधार पेट , सेमभरनी , 
ता . माघः, जिला शोलापुर , 
महाराष्ट्र 


328. 


- - वही --- 


222 - माधा 


- - बही --- 


मोरे प्रकाश रामचन्द्र , 
म . व , पो . कुरदुवावी , 
ता . मा । जिला पोलापुर , 
महाराष्ट्र ! 


329. 


. . वरी- - 


224- संगोला 


निर्वाचन व्ययाप । कोई भी लेवा 

दाखिल करने में असपल 


मास्क चन्द्र कान्त शंकरगव , 
मकान नं . 1034, 
खोहार गली , गीला , 
जिला सोलापुर, महाराष्ट्र । 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


4 


- 


4 


. 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 
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ORDER 


New Delhi, the 7th October , 1997 


O ,N . 246,-- Whereas, the Election Commission of India is 
satisfied that cach of the contesting candidate specified in 
column 1 of the Table below at tho General Election to the 
Maharashtra I.cgislative Assembly specified in column 2 and 
held from the constituency spocified in column 3 against his / 
her name lias fuiled to lodge the account of his /her election 
expenses as shown in column 5 of the said Table as required 
by the Representation of the People Act , 1951 and the Rules 
macle thereunder ; 


And uliereas , the said candidates have either not furnished 
any reason or explanation for the suid failure even after due 
notico by the Election Commission or after considering the 
representation made by them , if any, the Election Commission 
is satisfied that they have to good reason or justification 
for the said failure ; 

Now , therefore , in pursuance of Section 10A of the said 
Act, the Election Commission hereby declares the persons 
specified in column 4 of the Table below to be disqualified 
for being chosen as and for being a member of either house 
of Parliament or the Icgislative Assembly or legislative 
Council of a State or Union Territory for a period of three 
years from the date of this order : 


TABLE 


- 


- - - 


- 


- 


- - - - 


- 


- - 


- - 


- 


- - 


- 


- - 


- 


- - 


- - - - 


- - - - - - - - 


- 


- - - - -- - -- - - - - - - 


- - - - 


. 


Sl. No. 


Particulars of elections 


Sl . No. & Name 
of Assembly 
Constituency 


Name & Address of the 
contesting candidates 


Reasons for 
disqualification 


2 


. 


310 . 


20 -Umarkhadi 


General Election to 
Maharashtra Legislative 
Assembly , 1995. 


Failed to lodge the 
account in the 
inanner . 


311 . 


- do 


22 -Khetwadi 


- do 


Rupendrasingh Rajavat , 
5 , Thokarshi Lalji Kapadia 
Building , Masjid Siding 
Road No ( 1 , Dana Bunder, 
Mumbai. .400009 , 
Maharashtra , 
Ila Dagli, 
23 /31 , C . P . Tank Road , 
Mumbai-- 4 
Maharashtra . 
Akbar Abdul Qureshi, 
2 /8 , Mayanagar Colony , 
B . G . Kber Road , Worali, 
Mumbai-- 18 . 
Maharashtra . 


312 . 


- do 


29 - Shivadi 


Failed to lodge any 
account of election 
expenses . 


313 . 


- do 


-do 


-do 


314 , 


S . M . Abdulla Patel, 
H . Block - 92, V . P . Nagar , 
Lala Lajpatrai Marg, 
Worali, Mumbai - 18 , 
Malatashtra . 
Tambe Suresh Bhiku , 
8 /78 , Mahapalika Vasahat, 
Dr. E . Mozes Road , 
Worli Naka , 
Mumbai - 18 , 
Maharashtra . 


- do 


-do 


- do 


315 . 


-do 


33 -Matunga 


Ayyar Natarajan B ., 
191, Ramesh Stores, 
Sion Koliwada , 
Mumbai - 400037 
Maharashtra . 


Failed to lodge the 
account in the 
11211er. 


316 . 


-do 


34 -Malin 


-do 


Chandrakant Shivagan , 
156 - C Vijaychandra Bhagat 
Lanc Cross Road , 
( East), Mahim - 16 , 
Maharashtra . [ 


- 


- - 


- 


- 
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2 


3 


317 . 


General Election to 
Maharashtra Legislative 
Assembly , 1995 . 


318 . 


-do 


- do 


319 . 


-do 


320 . 


-do 


321. 


- do 


34 -Mahim Patel Hassan Dagdu , 

Failed to lodge tho 
Mahim Chunábhatti, 

account in the 
D . K . Chawl, [ 

manner. 
Room No. 132 , 
Senapati Bapat Marg, 
Mumbai- 16 , 
Maharashtra . 
Shaikh M . Hussain M . Raja, 

Room No. 23, Samad Patal 
Chawl, Dharavi,Main Road , 

Mumbai-- -400017 , 

Maharashtra . 
69- Sinnar Arote Mahadu Kalu 

Failed to lodge any 
Near Kashidevi Mangal 

account of election 
Karyalaya , Deolali , 

expenses. 
Distt. -- Nashik , 

Maharashtra . 
-co Avhad Madhav Govind , 

- do 
At. Post - Dodi Bk ., 
Tal. — Sinnar, 

Maharashtra . 
105 -Sindkhed Raja Patil Narayan Shamrao, Failed to lodge the 
At. Po . Bhatkheda, 

account in the 
Tq. - Erandol, 

manner . 
Distt. Jalgaon , 

Maharashtra . 
106 -Mehkar Awachar Roduba Kacharu , 

-do 
At. Post. Sultanpur, 
Talug - Lonar, 
Distt. - Buldana , 

Maharashtra. 
107- Khamgaon Sonekar Rajkumzr Pandurang , -do 

Civii Line , 
Near School No. 9 , 
Khamgaon , 
Distt. — Búldana , 

Maharashtra . 
217- Solapur City Pagadiwale Mabamdshariph Failed to lodge an 
Notrh Mehatabsab , 

account of election 
Garibi Hatav Zopadpatti No. 2, expanses . 
Vijapur Naka , Solapur, 
Maharashtra . 
Shah Kishor Bhabutmal, 

- do 
206 , East Mangalwar Peth , 
Solapur, 

Maharashtra . 
222 -Madha 

Keche Baban Gahininath , Failed to lodge the 
At. Garakole, Post Adhegaon , account in manner 
Tal . Madha , 

manner. 
Distt. — Solapur, 
Maharashtra . 


322 . 


- do 


323 . 


- do 


324 . 


- do 


325 . 


-do 


-do 


326 . 


- do 
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327 . General Election to Maharashtra 727 -Madha 

Legislative Assembly , 1995 


5 . 

- - - 
Ostwal Ramlal Nemchand Failed to lodge the 
Shukrawar Peth , Tembhurni, account in the manner 
Tal. Madha , 
Distt . . - Solapur, 
Maharashtra . 


328 


328 . 


- do 


-do 


- do 


329. 


329. 


Gore Prakash Ramchandra , 
At. & Post. Kurduwadi, 
Tal. -- Madha , 
Distt. — Solapur, 
Maharashtra 
Maske Chandrakant Shankarrao , Failed to lidge ary 
H . No. 1034 , Lohar Galli , account of election 
Sangola , 

cxpenses. 
Distt. Solapur, 
Maharashtra . 


-do 


do 


224 - Sangola 


¡No. 76 /MT-LA /95) 

By order, 
AJAY MITTAL . Director (Admn .)-cum - Principal Secy . 


af forset, 27 gagam, 1997 
1 . 9 . 247: - Arafafafara afa farta , 1951 ( 1951 $143 ) at artT 106 gaat # , fatafaa 
grata 1991 1 foafea F 1 # HET TOT, 34 21714, paagt of arta 20 19 . 
1998 के प्रादेश को एसदद्वारा प्रमाणित करता है । 
( arab ufagaras 8971) 

[ . 8219 . 9 . - 11. 7 ./( 1/91 )/ 98 ] 

Araua 
47. 99 . 7. 1971, 1979 


New Delhi, the 27th October, 1997 


O . N . 247. In pursuance of Section 106 of the Represen . 
tation of the People Act, 1991 ( 43 of 1951) the Election 
Commission hereby published the order of the High Court 
of Madhya Pradesh , Jabalpur datod 30 - 2 - 96 in Election 
Petition No. 1 of 1991. 


tiny , the nomination of one Shri Shobharam Baran was 
rejected by the Relurning Officer on 27 - 4 -91 on the ground 
of his having disqualification under Article 102 ( 1 / a ) of the 
Constitution of India (for brcvity hereinafter referred to as 
" the Constitution " ) and after withdrawal of candidature , there 
remained in the fray as many as 29 candidates amongst whom 
Shri Vidya Charan Shukla and Shri Riuncsh Bais were also 
the candidates at the contest. Shri Vidya Charan Shukla , 
who secured highest number of votes i. e . 1 ,88, 335, was de 
clared elected by the Returning Officer on 17 -6 - 1991 as 
aruinst Shri Ramesh Bnis who polled the next highest number 
of votes i.c. 1 , 87 ,376 . 


ELECTION PETITION NO . 1 OF 1991 
Ramesh Bais and another. 

V /8. 
Shri Vidya Charan Shukla and 27 others. 

ORDER 


2 . By means of the present election petition ( for brevity 
hereinafter reforred to as the petition ) the election of 
Shri Vidya Charan Shukla ( respondent No. 1 ) is called in 
question by Shri Ramesh Bais alongwith one Dr. Rajendra 
an elector , secking following reliefs : 


Conscquent upon publication of notification u / s 14 of the 
Representation of People Act, 1951 ( for brevity hereinaftor 
rcferted to as the Act) sometimes in April, 1991 calling 
upon Parliamentary con &tituencies for clecting members for 
the Housc of the People , the Election Commission appointed , 
As required u / s 30 of the Act , date for making nominations , 
scrutiny of nominations , withdrawal of candidature after the 
date of scrutiny and the poll dates, whereupon the Returning 
Officer gave a public notice of election u /9 31 of the Act 
inviting nomination of candidates, inter alia , in respect of 
17-Raipur Parliamentary Constituency , which led to filling 
of varlous nomination paper , but during the process of scru . 


( 1 ) To declare the clection of 

the respondent No . 1 
Vidya Charan Shukla , void 
uls 100 ( 1 )( a ), ( c ) and (d ) 
(i) of the Act ; 


( 2 ) To declare the petitioner 

No. 1 duly elected from 17 
Raipur Lok Sabha Constituency : 


1056 


THE GAZETTE OF INDIA ; NOVEMBER 8, 1997 /KARTIKA 17, 1919 


[PART II Sec, 3( iii ) 
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- 


- 


Government at the centre under the Leadership of Shri V , P . 
Singh could not continue owing to innor -developments which 
promoted defections and Shri Vidya Charan Shukla was one 
of the defectors , received expulsion from the Janta Dal party 
on 5 - 11- 90 . 


- 


( 3 ) To grant any other suitable 

relief alongwith costs of the 

petition , 
3 . The notices mcant for respondents were served on the 
respondents No. 1 on 28 - 10 - 1991, tespondents No. 2 , 4 , 5 , 
6 , 9, 10 , 11, 12 , 13 , 16 , 19 , 20 , 21, 22, 23, 
24, 25, 26 , 27, 28 24. 9 - 1991 and respondent Nos . 
3 . 17 , and 14 on 25- 9 - 1991, respondent No , 17 , on 1- 11 - 1991, 
respondent No . 18 on 10 - 11 - 1991 and respondent No. 8. on 
5 - 12 - 1991 . 


The then Prime Minister Shri V . P . Singh thereafter tabled 
a motion , sceking confidence of the House on 7 -11 - 90 where 
at on division of votes , Shri Vidya Charan Shukla was found 
to have voted in support of confidence motion , which ulti 
mately defeated , leading to resignation of Shri V . P . Singh 
and as well as dissolution of the House paving way for fresh 
poll in April , 1991 and the present petition is outcome there 


of. 


| It was respondent No. 1 alone who put in appearance on 
18 - 11 -91 and filed his Written Statement. The other res 
pondents 2 to 28 were proceeded ex -parte . On the basis of 
the pleadings in the petition , and the Written Statement, 
following issues were struck : 


(c ) The thien Speaker of House of the People vide onder 
dated 11 - 1 - 91 , which is as extracted below , declared inter 
alia , Shri Vidya Charan Shukla as having incurred disqualifi 
cation for being a member of the House of the People . 


ISSUES 
1 - a ) Whether respondent No . 1 having been disqualified 

under the provisions of Xth Schedule to the Cons 
titution of India , was not qualified to contest the 
Parliarnentary Elections ? 


" Io exercise of the powers conferred upon me under 

Paragraph 6 of the Tenth Schedule to the Constitu 
tion of India and the Rules thereunder. I, Rabi Ray , 
Speaker, Lok Sabha, hereby declaro that the follow 
ing 7 members of Lok Sabha have incurred dis 
qualification for boing Member of Lok Sabha in 
terms of Paragraph 2 ( 1 ) (b ) of the said Scheduled : 


1 -( b ) What is the effect of tho pendency of the Writ 
I Petition filed by respondent No. 1 in Delhi High 

Court on the proceedings of this Eloction Petition , 
challenging his disqualification under Xth Schedule 

to the Constitution ? 
2 . Whether the nomination paper of- Shri Shobharam 

Barman was improperly rejected ? 
3. Rolief and costs ? 


1. Shri Basavraj Patil 
2 . Shri Hemendra Singh Banera , 
3 . Shri Vidya Charan Shukla , 
4 . Dr . Bçopali Singh , 
5 . Shri Sarwar Hussain , 
6 . Shri Bhagey Gobardhan , 
7 . Shri Devananda Amat. 


Accordingly , the aforesaid Members having carded disquali. 
fication , ceased to be the Members of Lok Sabha with imme 
diate effect and their seats shall thereupon fall vacant." 


| 4 . So far as the following facts are concerned , the learned 
counsel for the parties are not at variance : 
(a ) That on the date of the scrutiny of the nomination 

paper for being candidate for the House of the 
Poople , from 17 - Raipur Parliamentary Constituency , 
the nomination paper of Shri Shobharam Barmon 
was rejected on 27 - 4 -91 by the Returning Officer 

by passing following order : 
अभ्यर्थी भारतीय खाद्य निगम जो कि भारत सरकार 
का एक उपक्रम है में कार्यरत है । संविधान की कंडिका 
102 (i) ( * ) * # IT TH #TESITUT PATI 
सदन सदस्य चुने जाने के लिये निरहित होगा । अन : नाम 
for rent ger stefna 

BETT :- (af ) 

· 27- 4 - 91 
रिटनिग ऑफिसर 


This order was given challengo by Shri Vidya Charan 
Shukla before Delhi High Court by moode of Writ Petition 
No . 537 of 1991 under Art. 226 of tho Constitution which , 
according to the statement made at the Bar, is panding though 
the learned counsel for the contesting parties were at variance 
on the question of tbcre being any order in the said Writ 
Petition , staying the impeached order of the Speaker of the 
Lok Sabha dated 11 - 1 - 91 . I earned counsel for the respon 
dent No . 1 Shri Kapil Sibbal, Senior Advocate , submitted 
that after the order of the Speaker of the Lok Sabha , fresli 
elections for the House of the Poople had taken place and 
the potition contains only challenge of the fresh election of 
respondent No. , 1 and the tendency of the said Writ Petition 
in the Delhi "High Court and grant OT Ton - grant of any 
interim relief has no relevancy in the context of the facts of 
the present petition qua the constitutional position . 


wborcafter main contest confined between the petitionor No. 
1 Ramesh Bais and the respondent No . 1 Shri Vidya Charan 
Saukla , The petitioner No . 1 was the candidate set up by 
Bhartiya Janta Party whercas the respondent No. 1 was tho 
candidate set up by Copgrcas ( I) political party . Poll, as per 
scheduled programme, took place on 20 - 5 - 91 and Od con 
clusion of the counting, which though came into aboyance 
till 16 -6 - 91 owing to the assassination of the then Prime 
Minister of India Shri Rajiv Gandhi, the respondent No . 1 
Shri Vidya Charan Shukla , having secured hiphost qumbor of 
votes i.e . 1,88,335 as against the petitioner No. 1 Shri Ramesh 
Bais , who securcd next highest number of votes i.e . 1 , 87 , 376 
was declared on 17 -6 - 1991 as having been duly elected for 
the House of the People . 


5 , Heard the learned counsel for the petitioner Shri N . S . 
Kale , Senior Advocate, assisted by Shri L . S . Baghal and 
learned counsel for the respondent No. 1 Shri Kapil Sibbal, 
Senior Advocate , assisted by Shri V . Ķ . Tankha , Advocate . 

Learned counsel for the petitioner vory fairly did not pross 
the Issues No. 1 -(a ) and 1 -(b ), may be for not finding his 
way clear in view of the provisions of Article 102 of the 
Constitution which speaks that 7 person shall be disquali 
fied for being a member of the either House of Parliament. 
Now , as such , the only issue survives for consideration is 
Jasuo No . ? as the Jesuc No. 3 is resultant one, 


(b ) Anterior to the election in question by means of the 
prerent petition , there had earlier beca an cloction for the 
House of the People , from 18 -Mahasamund Parliamentary 
Constituency sometimes in November , 1989 whoreat Shri 
Vidya Charan Shukla , set up as a candidato by the Janta 
Dal party , having secured highest number of votes , was dec 
lared duly elected . Janta Dal having succeeded in forming 


6 . Shri Vidya Charan Shukla , the respondent No : 1 havidg 
filed written Statement in the petition , did not come to Wit 
ness Box and did not examine any witness fro in his side, 
may be because of the fact that the issues involved in the 
petition were purely of legal character , not having dependence 
on the material not Inding place in Election Petition anne 
Tures annexed thereto end the written Statement. On env 
factual aspect , as on 12 - 11 - 1992 . the statement was made 
before this Court to the effect that respondeat No. 1 doos 
not wish to ctamine any witness nor himself . The Written 
Statement in only the ploading relating to admission or denial. 
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= - = 
of the facts pleaded in the plaint and may also have rew 
pleas under Order & Rule 2 C .P . Ç . to shown non -muinlain 
ability of the petition , including all such grounds of defence 

19 . if not raised yuld likely to take the opposition by sur 
prise or would raise is lies of frict pot arising out of the 
plaint, 

Tvidence is defined in Sec , s of the Evidence Act, 1872 as 
" J vidunce means and includes 
( 1) the stutements which the Court permits on requirc 

to be made before it by witnesses , in relation to 

matters of fact under enquiry. 
Such statements are called oral evidence. 
( 2 ) All documents privuced for the inspection of the 

Court ; Suchi Documents are called documentary 
evidence ." 


22. That in reply to Para 14 (b ). — It is submit 

ted that whether an employee is tcmporary 
or permanent is not material. The fact 
remains that at the time of filing of th : 
nomination paper, Shri Shobharam Barman 
was holding office of profit and the Return 
ing Officer had rightly rejected his nomina 

nalion paper." 
Here holding by Shri Shobha Ram Barman " office of 
profit" being an employec of the Food Corporation of 
India is admitted . It was also admitted that he was 
posted only as Watchman by the Food Corporation 
of India . The documents filed with the petition as 
Annexurcs A - 1 and A - 2 were not denied . It has 
further not bcen denied or disputed that the employecs 
of Food Corporation of India are not disqualified to 
fill a seat in the Lok Sabha or any other legislature . 

The nature of employment of Shri Shobha Ram 
Barman as mentioned in Para 14 (b ) of the petition 
has not been denied rather it has been said whether 
an employee is temporary or permanent iş immaterial. 


Thus , the Written Statement by itself is no cvidence and is 
only pleading, requiring proof of unadpitted or disputed facts 
but in the present petition , respondent No. 1 did not lead 
any evidence . Petitioner in support of his case , examined 
Shri G , S . Yadu as PW 1 and Ramesh Bais , the petitioner, 
As PW 2 , and Shri Shobharam Barman as PW 3 . Sri G . S . 
Yadu , a Store Keeper in the Election Office Raipur who 
proved the order passed by the Returning Officer on the 
nomination Paper Shri Ramesh Baia (PW2) proved the 
pleadings stating to the effect that he ( Sri Sobha Ram Burman ) 
was a Watchmen in the Food Corporation of India , which 
post does not fall in the abit of " office of profit" but the 
Returning Officer reiccter his nomination paper on this 
ground that he was holding chce of profit in the Food Cor 
poration . Sobha Ram Barman examined as PW - 3 , He pro 
ved his sinnatures on his nomination paper . He stated that 
he was employed as Watchman in the Food Corporation 
of India in Tirur . and was in employment then he was 
getting salary Rs. 322 - , per month . 


9 . Thus , in respect of Para 14 (a ) of the Petition , 
it has been admitted that Shri Shobharam Barman 
was holding office of profit , being an employee of the 
Food Corporation of India and in respect of Para 
14 (b ) of the petition , it has been stated that whether 
an employee is temporary or permanent is not mate 
rial, and the fact remains that at the time of filing 
of the nomination paper , Shri Shobbaram Barman 
was holding office of profit and the Returning Officer 
had rightly rejected his nomination paper. Within the 
provisions of Order 8 Rule 4 of ihc Code of Civil 
Procedure. There is no denial of the allegation in 
the petition . 


7 . Tho nomination paper of Shri Shobharam Barman was 
rejected by the Returning Officer on 27- 4 -91 (Ex . P - 1 ) on the 
ground of his having incurred disqualification for being elec 
ted for the House of the People under the provisions of 
Article 102 (1 ) (a ) of the Constitution , as he was under an 
employment of the Food Corporation of India (for brevity , 
hereinafter referred to as " the Food Corporation " ), The 
allegations as regards to rejection of the nomination paper 
of Shri Shobharam Rarman , by the Returning Omcer as con 
tained in Paras 14 ( a ) and 14 (b ) of the petition are 29 
extracted : 
“ 14 , (a ) That the election of the respondont No . 1 is 

also liable to be declared void under Section 100 ( 1 ) 
(c ) of the Act for the reasong that the nomination 
napcr filed by Shri Shobharam Barman was impro 
nerly reiected on the ground that he was holding 
office of profit. Though in fact the said Shri 
Shobharam Barman cinnot be said to be holding 
office of profit under Article 102 ( 1) (a ) of Samvi 
dhan , as he was posted only as a Watchman by the 
Food Corporation of India , the employees of which 
are not disqualified to fill a sent in the Lok Sabha 
or any other Legislative." 

(Emphasis supplies ) 
" 14 . ( b ) That though the suid candidate filed affidavit 

stating therein that he was only a temporary em 
ployee in the Food Corporation of India , still the 
Returning Officer , without applying his mind , reicc 
ted the nomination -paper . A copy of the nomina 
tion - paper containing the order of rejection passed 
by the Returning Officer and the affidavit filed by 
the said candidate is annexed herewith as Annczure 

A - 1 and A - 2 to this petition ." 
8 . The Written Statement filed by the respondent 
No . 1 contains reply to Paras 14 ( a ) and 14 (b ) of the 
petition in Paragraph 21 and 22 of the Written State 
ment which are as extracted : 
" 21 That in reply to Para 14 (a ). — It is submitted 

that Shobharan Barman was holding office 
of profit being an employee of Food Corpo 
ration of India ," 


10. In the context of the controversy as involved 
here , it is relevant to consider various articles of the 
Constitution , such as Article 58 ( 2 ) of the Constitu 
tion , which deals with the disqualification for being a 
candidate at the election for the office of the Presi 
dent of India , Article 66 (4 ) of the Constitution which 
deals with the disqualification for being a candidate 
for the office of Vice -President, Article 102 (1 )(a ) 
of the Constitution , which deals disqualification for 
being a candidate for the election of either House of 
Parliament, Article 191 of the Constitution which 
deals with disqualification for being a candidate for 
the election to the Legislative Assembly or Legislative 
Council of a State ; and the same are extracted 
below : 


Article 58 (2 ) with Explanation : 
" (2 ) A person shall not be eligible for election as 

President if he holds any office of profit 
under the Government of India or the Gov 
ernment of any State or under any local or 
other authority subject to the control of any 
of the said Governments . 

Explanation . For the purposes of this 
Article , a person shall not be deemed to 
hold any office of profit by reason only that 
he is the President or Vice President of the 
Union or the Governor of any State or is a 
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Minister cither for the Union or for any 
State ." 

( Emphasis Supplied ) 
Article 66 (4 ) with Explanation : 
" (4 ) A person shall not be eligible for election 

as Vice - President if he holds any office of 
profit under the Government of India or 
the Government of any State or under any 
local or other authority subject to the con 

trol of any of the said Governments. 
Explonation : For thc purpose of this Article , a 

person shall not be deemed to hold any 
office of profit by reason only that he is the 
President or Vice - President of the Union 
or the Governor of any State or is a 
Minister either for the Union or for any 
State ." 

(Emphasis supplied ) 


a Minister cither for the Union or for such 

Stato." 
11 . On analysis of Articles of the Constitution 
extracted ( supra ) it comes to ; (a ) Articles 58 ( 2 ) and 
66 ( 4 ) provide that a person shall not be eligible 
election as President / Vice-President, if he holds any 
office of profit : (i) under the Government of India ; 
or (ü ) the Government of any State ; or (iii) under any 
local or other authority subject to the control of any 
of the said Government. Explanation makes it clear 
that a person shall not be deemed to hold any office 
of profit by reason only that he is the President or 
Vice -President or the Governer of any State or is a 
Minister cither for the Union or for any State . (b ) 
Clause (a ) of Article 102 ( 1 ) provides for disqualifica 
tion for being chosen as a member of the House of 
the People if he holds an office of profit under the 
Government of India or the Government of any State 
other than an office declared by Parliament by law 
not to disqualify its holder. Tie disqualification 
under Clause (a) of Act, 191 of the Constitution for 
being chosen as a Member of Legislative Assembly or 
Legislative Council of a State is the same as is pro 
vided for the House of the People except with the 
disqualification as attached to a person who holds an 
office of profit under Government of State specified 
in the First Schedule , other than the office declared 
by the Legislature by law not to disqualify its hokder. 


Article 102 ( 1)(a ) with Explanation and Clause (2 ) : 


" ( 1) 


A person shall be disqualified for being 
chosen as, and for being a member of 
either House of Parliament - 


(a ) 


if he holds any office of profit under the 
Government of India or the Government 
of any State , other than an office declar 
ed by Parliament by law not to disqualify 
its holder; 


Explanation : For the purpose of this 
clause a person shall not be deemed to 
hold an office of profit under the Gov 
ernment of India or the Government of 
any Statc by reason only that he is a 
Minister either for the Union or for such 


12 . There is no challenge to the fact regarding 
Shri Shobharam Barman s employment in the Food 
Corporation of India as Watchman and in regard to 
the capacity of his service whether temporary or 
perinabent, thc Written Statement only contains the 
recital whether an employee is temporary or perma 
nent is not material . The dispute related , irrespective 
of the capacity whether he was temporary or a perma 
nent Watchman , to the disqualification of Shri 
Shobharam Barman and the capacity of being perma 
nent or temporary has no bearing to the basic con 
troversy which is subject matter of consideration . 


State . 


(2 ) 


A person shall be disqualified for being a 
member of either House of Parliament, if 
he is so dis- qualified under the Tenth Sche 
dule ." 


Article 191 ( 1 )(a ) and Clause ( 2 ) : 


" ( 1) A person shall be disqualified for being 

chosen as, and for being, a member of the 
Legislative Assembly or Legislative Council 
of a State - 


(a ) 


if he holds any office of profit under the 
Governmment of India or the Govern 
ment of any State specified in the First 
Schedule, other than an office declared by 
the Legislature of the State by law not 
to disqualify its holder; 


13 . The Food Corporation is a statutory Corpora 
tion , came into being , by virtue of Food Corpora 
tion Act, 1964 (for brevity hereinafter referred to as 
" the Food Corporation Act" ) , which is a legislation 
logislated by the Parliament in exercise of its Legis 
lative power as contained in Item 43 List I of Seventh 
Schedule to the Constitution , as a trading corpora 
tion for trading in foodgrains and other foodstuffs and 
the matters connected therewith and incidental thereto . 
Food Corporation was established u / s 3 of the Food 
Corporation Act and on its establishment it acquired 
the status of a body corporate by name i.c. Food 
Corporation of India, having perpetual succession 
having common seal with power, subject to the 
provision of the Food Corporation Act, to acquire , 
hold and dispose of property and to contract and to 
sue or be sued by corporate name. Thus, the status 
of the Corporation , abviously , is that of a juristic 
person distrinct one being clothed with its own perso 
nality . In Daman Singh v State of Punjab (AIR 
1985 ȘC 973) Supreme Court had the occasion to 
deal with as to what is corporation and in this con 
text the relevant portiop is as extracted : 


(2 ) 


For the purpose of this article , a person 
shall not be deemed to hold an office of 
profit under the Government of India or 
the Government of any State specified in 
the First Schedule by roason only that he is 


( , Il- - 


( 111 )] 


" In Halsbury s Laws of England , 4th Edn . Vol. 

3 Paragraph 1201 , it is said , 

" A Corporation inay be defined as a 
body of persons (in the case of Corpora 
tion aggregate ) or an office ( in the case 
of corporation sole ) which is recognized by 
law as having a personality which is distinct 
from the separate personalities of the mem 
bers of the body or the personality of the 
individual holder for the time being of the 
office in question ." 


- - - - - - - - - - - 
virtue of statute . There is authority of long 
standing for saying that the essence of a 
corporation consists in ( 1 ) lawful authority 
of incorporation , (2 ) the persons to be in 
corporated , (3 ) a name by which the persons 
are incorporated , (4 ) a place, and (5 ) words 
sufficient in law to show incorporation . No 
particular words are necessary for the crea 
tion of a corporation ; any expression show 
ing an intention to incorporate will be uffi 
cicnt." 


onaliti . uch is died by 


perpefested 
byeting 
in sy of tak 


A Corporation aggregate has been defined in 
Paragraph 1204 , as 
" A Corporation of individuals limited into one 

hody under a special denomination having 
perpetual succession under an artificial form , 
and vested by the policy of the law with the 
capacity of acting in several respects as an 
individual, particularly of taking and grant 
ing property , of contracting obligations and 
of suing and being sued , of enjoying privi 
leges and immunities in common and of 
exercising a variety of political right, more 
or less extensive , according to the design of 
its institution , or the powers conferred upon 
it, either at the time of creation of at any 
subsequent period of its existence." 


vidual," acting policy of an 


15 . Thes : facts , thus, make it clear that the Fooch 
Corporation of India is incorporated by statute . 

1. It may be noticed that Para 1210 Vol. 9 4th Edn. 
of Halsbury s Laws of England deals with Corpora 
tion and crown status : and the relevairt portion is : 
" The question whether a Corporation is a ser 

vant or agent of Crown depends on the 
degree of control which the Crown , thr Jugh 
its ministers , carr exercise over it in the 
performance of its dutics. In the absence 
of any express statutory provision , the pro 
per inference , at any rate , in the case of a 
commercial Corporation is that it acts on its 
own behalf , even though it is controlled to 
some extent by a Goveniment departinent. 
The fact that a Minister of the Crown ap 
voints the members of such a Corpor::tion , 
is entitled to require them to give hijn in 
formation and is entitled to give them di 
rections of a gencral nature does not make 
the Corporation his agent. The inference 
that a Corporation acts on behalf of the 
Crown is more readily drawn where its 
functions are not commercial but are con 
jected with matters, such as the defence of 
the realm , which are essentially the provin 
ce of Government." 

(Emphasis supplied ) 


14 . Jrr Board of Trustees, Ayurvedic and Unani 
Tibia College , Delhi vs . State of Delhi ( AIR 1962 
SC 458 ) Supreme Court was passed with the ques 
tion as to what is a Corporation , which was answered 
with statements contained in Halsbury s Law of 
England extracted supra by adding 
" A Corporation aggregate has therefore only 

onc capacity, namely, its corporate capa 
city . A corporate aggregate may be a 
trading corporation or a non -trading corpo 
ration . The usual examples, of a trading 
corporations are (1 ) Charter Companies (2 ) 
Companies incorporated by special acts of 
Parliament. ( 3 ) Companies registered 
under the Companies Act etc . Non - trading 
corporations are illustrated by ( 1) Munici 
pal Corporations, ( 2 ) District Boards, (3 ) 
benovalent institutions, (4 ) universities etc . 
An essential clement in the legal concep 
tion of a Corporation is that its identity is 
continuous, that is, that the original mem 
ber of members and his or their successers 
are one. In law the individual corporators , 
or members, of which , it is composed are 
something wholly different from the corpo 
ration itself for a corporation is a legal der 
son just as much as an individual. Thus. 
it has becn held that a name is essential 
to a comporation , that a corporation aggre 
gate can , as a general rule , only act or ex 
press its will bry deed under its common 
seal that at present day in England a corpo 
ration is created by one or other of two 
methods, namely , by Royal charter of in 
corporation from the Crown or by the Autho 

rity of Parliament that is to say , hy or by 
2756 GT 197 —-3 


17 . Under the scheme of the Act, so to find out the 
position of Shri Shobharam Barman qua the Art . 102 
( 1)( a ) in regard to his disqualification for being cho 
sen for the House of the People by virtue of his being 
under the employ of the Food Corporation a ; a 
Chowkidar, the requires to be examined . undisputed 
ly the Food Corporation is a trading (commercial) 
corporation , came into being by statute for taking 
ud state trading in food staffs on an appreciable scalc 
and to function generally as an autonomous organisa 
tion working on commercial lines and to secure for 
itself a strantegic commanding position in thc food 
grains trade of the country . T+ has to work with the 
active and continued cc -operation of State Govern 
moot, and their machinery wherefor providing for 
setting up of Boards of Management or State Food 
Corporation . With the establishment of the Food 
Corporation under the Act the work relating to sto 
rage , movement, distribution of and sale of food grains, 
performed thereto by the Regional Directorate under 
the Food Department of the Government, gradually 
transferred to the Food Corporation as also the staff 
working in the Regional Directorates to the Food 
Corporation where whom prescribing the conditions 


mamanaging Director overnment. The ty with the 
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of service in regard to pay, pension and other similar The Managing Director to exercise such powers and 
facilities matters which are to be applicable to such perform such duties as the Board of Directors may 
employees on transfer , to the corporation so to take entrust or delegate and to receive such salary and 
care for not cffccting a . lver . cly them on such a trans allowances as the Board of Directors fix with the 
ſer. Here it may be noticed that it is not the casc approval of Central Government. The term of office 
set up in Written Ştateipent the Shobharam Barman of Managing Director and filing of vacancies to be 
is the person belonging to the Category of employee made in the matter prescribed . Director is remov 
transferred from Regional Directorate of Food De able by Central Government after consultation witlı 
partircnt of the Goverrment to the Food Corporation the Corporation , which of course to have priniacy , 
on its coming into being . The preamble of the Act after opportunity to him on incurring disqualification 
reads as : 

as provided under Section 8 of the Act , The Board 
of Directors to meet at such time and place and deci 

sion to be by voice votc. Chairman having casting 
" An Act to provide for establishment of Food 

vote and to observe such rules of procedure in regard 
Corporation for the purpose of trading in 

to the transaction of business at its meetings (including 
foodgrains and other food stuffs and for 
matters connected therewith and incidental 

the quorum at meetings ) as may be provided by Re 

gulations by the Food Corporation under the Food 
thereto ." 

Corporation Act Advisory Committee may te set 

up by the Central Government under Section 11 of 
18 . The Food Corp ration on being established i.e . 

the Act to give advice on being sought from it either 
with effect from the date of issuance of the notifica 

by the Central Government or the corporatiour , Sec 
tion in the official Gaz itte u / s 3 of the Act came into 

tion 12 of the Act provides for the officers and other 
a body corporate try jame having perpetual succes 

employees of the Food Corporation , which is as ex 
sion and common seal vith power , subject to the provi 

tracted : 
sions of the Act, to acquire , hold and despose of pro 

" ( 1) The Central Government shall, after consul 
perty and to contract and may , by that name, sue and 

tation with the Corporation , appoint a 
be sued . Functions of the Food Corporation are pro 

person to be the Secretary of the Corpora 
vided under Section 13 of the Act. Parliament itself 

tiorr. 
Not provided the location of the Head Office of the 
Corporation , allowing option to the Central Govern 

( 2 ) Subject to such rules as may be made by the 
ment for specifying other place by notification , Food 

Central Government in this behalf , the 
Corporation is evipow . rel for establishing the offices 

Corporation may appoint such other offi 
as also agencies at other places in or outside the 

cers and employees as it may consider neces 
country . The corporation , as such , has been invest 

sary for the efficient performance of its 
ed independently with the power for establishing its 

function . 
offices and agencies not only inside the country but 

( 3) The methods of appointment, the conditions 
outside as well , which in fact, emplifics its autono 

of service and the scale of pay of the offi 
mous character . Though its original capital which 

cers and other employees of the Corpora 
was not exceedable heyond one haundred crores of 

tion shall 
rupees made incrcasable from time to time by the 
Central Government after due appropriation made 

(a ) As respects the Secretary , be such as may 
by the Parliament by Law for the purpose and subject 

be prescribed ; 
to such terms and conditions determined by that 
Govertiment. The general superintendence , direc 

(b ) as respects the other officers and employ 
tion , and management of affairs and business of the 

ces , be such as may be determined by 
Food Corporation vests in the Board of Directors , 

regulations made by the Corporation 
which to exercise all such powers and do all such acts 

under the Act. 
and things as may be exercised or done by the Frod 

(Emphasis supplied ) 
Corporation under th Food Corporation Act. This 

Thus, the Food Corporation to appoint its other 
Food Corporation , while exercising its functions re 
quired to work on busineas princinles, having regard 

officers & employees as it considers necessary for the 
to the interests of the producer and consumer and to 

cfficient performance of its functions. The method of 
be guided by such in tructions on questions of policy 

appointment as respects the other officers and emp 
as may he given to it by the Central Government, and 

Joyces , be such as may be determined by regulations 
on doubt being ariser whether a question is or is not 

made by the Corporation under the Act. Section 26 
a question of policy the decision of the Central Gov 

of the Act provides for submission of programme of 

activities and financial cstimates for each year in ad 
ernment thereon to he final. The Board of Directors 

vance for the succeeding year . It has horrowing 
to consist of persons as provided u / s 7 of the, i. e . a 
Chairman , three Directors to represent respectively the 

power under Section 27 of the Act which is as 
Ministries of the Certral Government dealing with : 

" ( 1 ) A Food Corporation may for the purposes 
( a ) Food (h ) Finance , ( c ) and Cooperation , Managing 

of carrying out its functions under the Act, 
Direrior of the Central Warehousing Corporation 

take aţvance against stocks of food grains 
established under Sertion 3 of the Warehousing Cor 

or other food stuffs held by it, or borrow 
noration Act 1062 (Ex - Officio Managing Director and 

money 
six other Directors. All the Directors , except ex 
officio to be appointed by the Central Government. 

(i) from any Scheduled Bank ; or 


e all such poised 
or Cotion 
Act. na te 
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(ii) from any other Bank or financial institu 

fits qua proportion of its capital provided to 
tion approved by the Central Government 

the Corporation . Section 40 of the Act grants 
in this behalf. 

protection of action taken under the Act 
( 2 ) Thc Central Government may guarantee the which is as extracted : 

loans and advances taken by a Food Cor 
poration under sub -section ( 1 ) as to the 

“ No suit or other legal proceeding shall 
repaymerit of principal and payment of in 

be against a Food Corporation or 
terest and other incidental charges. 

any member of the Board of Direc 
( 3) A Food Corporation may , for the purpose of 

tors thereof or any officer or other 
carrying out its functions under this Act, 

cmployec thercof or any member of 
also borrow money from the Central Gov 

a Board of Management or its staff 
ernment, and that Government may, after 
duc appropriation made by Parliament by 

or any other person authorised by 
law ni tizis behalf, pay to the Food Cor 

the Food Corporation or a Board of 
loan on such terms and conditions as that 

Management to discharge any func 
Government may determine ." 

tions under this Act for any loss or 
It may also land or advance money to any 

dainage caused or likely to be caus 
person engaged in the production of food grains 

cd by anything, which in good faith 
upon the security of food grains or such other 

done or intended to be done in pur 
security as may be prescribed connccted with 

suance of this Act." 
such productions. It has power to enter into 
agreement with any grower of crops for pur 

Section 41 provides for offences , where , who 
chase of food grains after harvest of such 

ever without conscnt in writing of the Food 
crops, Scheduled Bank or other financial Corporation uses its name in any production of 
agency may , on the basis of agreement lend 

advertisement, is made punishable with impri 
money to a grower of food crops on guarantee 

sonment for a term which may extend to six 
of loan by Food Corpn . The Food Corporation 

months or with fine which may extend to one 
to have its own funds, and all receipts of the 

thousand rupees or with both but cognizance 
Food Corporation to be credited thereto and 

of offence could not be except on a complaint 
all payments of the Corporation to be met there 

in writing by an officer authorised in this behalf 
from . Such fund to be applied for meeting all 

by the Corporation . It not to be placed in liqui 
its administrative expenses and for carrying 

dation save by an order of Central Governinent 
out the purposes of the Act. Its funds to be in 

and in such manner as that Government may 
vested in the securities of the Central Govern 

direct. The provisions of Income Tax and Sup 
ment or any State Government or in such other per Tax on income profit or gains to apply by 
manner as may be prescribed . It may cstablish 

deeming it a company within the meaning of 
a reserve fund to which amount to be credited 

Income Tax Act, 1961. It has power to make 
every year such portion of its annual profit as 

regulations with the sanction of Central Gov 
it thinks fit. After making provisions for such 

crnment by notification in the Official Gazette 
reserve fund and for bad and doubtful debts, 

not inconsistent with the Act and rules for 
depreciation in assets and all other matters 

providing for all matters for which provision is 
which are usually provided for by companies 

necessary or expedient for the purpose of giv 
registered and incorporated under the Compa 

ing effect to the provisions of the Act but with 
nies Act, 1956 , the balance of its annual pro 

out prejudice to the generality of the power 
fits to be paid : 

the regulations , inter alia , may provide for : - - 
( a ) In the case of Food Corporation of 

( i ) the methods of appointment , the con 
India , to the Central Government; 

ditions of service and the scales of 
and 

pay of the officers and employees of 
(b ) In the case of a State Food Corpora 

the Food Corporation of India . 
tion , to the Central Government and 

( ii ) the duties and conduct of officers and 
the Food Corporation of India in the 

employees of a Food Corporation 
same proportion as the capital pro 

other than the Secretary . 
vided by them . 

Any regulation is rescindable by the Central 
The Central Government, as such , has the Government by notification . The Food Corpo 
right of participation in profit to receive pro ration ,undisputedly , is neither sovereign func 


Lune 


distinct eptily 


listinctiunicipalities 


1062 THE GAZETTE OF INDIA : NOVEMBER 8 , 1997 / KARTIKA 17 , 1919 [Part Il-- Sec . 3 ( 1) ] 

- - - - - - - - - - - - - = - = - * 
tionary under the Constitution nor is possessed probation of one year extendable by one year. Regu 
of Regal powers . It is a statutory trading (Com 

lation 19 provides for termination . Shri Shobha 

Ram Barman , if he was a temporary Chowkidar in 
mercial) Corporation and constitutionally 

the Corporation was not governed by the regulations , 
does not enjoy sovereign iminunity and is not a 

tliough might have been governed by Industrial 
servant or agent of Central Government and Employment ( Standing Orders ) Act, 1946 in the 
does not enjoy the status off fthe Central Food Corporation of India ( Industrial Establish 
Government adn its property is not the pro 

ments ) Standing Orders framed under the said Act , 

whatever may be his capacity , he, however , updoub 
perty held on behalf of the Central Govern 

Ledly , did not fall in the category of officers or other 
mcnt. Though under the Food Corporation officers of the Corporation as under the Act, words 
Act, Officers and Employees of the Food Cor " officers " , " other officers" and " employees" are used 
poration are accorded protection from civil 

separately having different sense. The Central 

Government did not exercise control or supervision 
cause for anything done or intended to be done 

over him . Neither appointed nor removable by the 
in good faith , but it is founded on the theory 

Central Government. He was the employee either 
of good faith not on the theory of sovereign of the Central Government. He was not the emp 
immunity . 

loyee either of the Central or State Government por 

was required to perform Governmental functions for 
19 . Now , the regulation framed by the Food 

the Government. Further the Corporation not hav 
Corporation , in exercise of powers conferred ing been created by statute enacted under legislative 
by Section 45 of the Food Corporation Act power under Item 5 List II of VI Schedule is not 
and all other powers thereunder enabling , and 

the local authority. However, even local authority 

so constituted becomes a separate and distinct entity 
with the previous sanction of the Central Gov . 

as under the said entry municipalities are separatcly 
ernment, known as Food Corporation of India mentioned in contradistinction of the State Govern 
( Staff ) Regulations, 1971 which were pub ment. 
lished in the Gazette of India , Part III, Sec 
tion 4 dated 8th May , 1971 ( for brevity here 

21. Keeping in mind the above principles of law , 

the scheme of the Act and regulations , tho question 
inafter referred to as " the Regulations" ) inay of disqualification of Shri Shobharam Barman , 
also be examined . 

which is the main plank in the case , requires const 
20 . Clause ( e ) of Sub Regulation 3 of Regu 

deration . 
lation 7 of the Regulations permits appoint 22 . In the case of Dr. Gurusbantappa v . Abdul 
ments on ad -hoc basis notwithstanding any . Khuddus Anwar ( AIR 1969 $ C 744 ) , Supreme 
thing contained in Regulation 7 itself which 

Court considered whether a candidate employed in 
provides appointment to any post on a purely 

a company owned by the Government was disquali 

fied under Art. 102 ( 1 ) ( a ) and 191 ( 1 ) ( a ) of the 
temporary basis for a period not exceeding one Constitution and in this connection , considered the 
year. Under Regulation 3 , classification of posts relevant provisions of Art . 102 ( 1 ) ( a ) and 191 ( 1 ) 
in the Food Corporation are categorized as : - -- ( a ) of the Constitution and after discussing the case 
CLASSIFICATION 

of Gurugobinda Basu v . Sankari Prasad Ghosbal 

( AIR 1964 SC 254 ) and the decision in the case of 
All posts with a fixed pay Classification Abdul Shakur v . Rikbab Chand ( AIR 1958 SC 52 ) 
of or on a Scale of pay with a 

come to the conclusion that the Government had 

control over the Managing Director and other 
maximum of 
Not less than Rs. 950 

Directors as well as the power of issuing directions 
Category -- I 

relating to the working of the Company could not 
Not less than Rs. 700 Category - - II lead to the inference that every employee of the 
But less than Rs. 950 

coinpany was under the control of the Government. 

Thus, the meaning of the word " under the Govern 
Not less than Rs. 150 

ment" means under the control of Government. 
But less than Rs. 700 

Category - III 
Less than Rs. 150 

23 . In Ashok Kumar Bhattacharyya v . Ajoy 
Category - IV 

Biswas ( AIR 1985 $ C 215 ) para 16 , the Court 
The post of Watchman is there under Appendix held : 
II as per Regulation 6 , the appointing authority in 
the Zonal Office is Deputy Manager of the Food 

" The true principle behind this provision in 
Corporation and in the District Office, the appoint 

Article 102 ( 1 ) ( a ) is that there should 
ing authority is also District Manager. For appoint 

not be any conflict between the duties and 
ment on regular basis , node is provided under Regu 

the interest of an elected member . Gove 
lation 7 and procedure is provided under Regulation 

mment controls various activities in 
9 for direct recruitment for the Class of category of 

various spheres and in various measures 
employees falling in Category III and IV under the 

But to judge whether employees of any 
categorization made thereunder. Regulation 15 , 

authority or local authorities under the con 
cxcept for ad hoc - - temporary appointment, provides 

trol of Govt. become Government emp 
for appointment under the Corporotion to be on 

loyees or not or holders of office of profit 


- 


— 


— 


- - 
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under the Government, the measure and 
nature of control exercised by the Govtrn 
incnt over the employee must be judged 
in the light of the facts and circumstances 
in each casc so as to avoid any possible 
conflict between liis personal interests and 
duties and of the Government." 

( Emphasis Supplied ) . 


This position was further examined in the case 
of Surya Kant Roy vs. Imanul Hai Khan ( 1975 ) 3 
SCR 909 - 1975 SC 1053 . There , under Bihar and 
Orissa Mining Settlement Act, 1920 , a Board called 
the Mines Board of Health was established to 
provide for the control and sanitation of any area 
within which the persons employed in a mine reside 
and for the prevention therein of the out-break and 
sprcad of epidemic diseases . After analysing the 
facts of that case , this Court held that the mere fact 
that the candidate was appointed Chairman of the 
Board by State would not make him a person hold 
ing an office of profit under the State Government, 
There the Supreme Court referred to the decision 
in the case of Shivamurthy Swami v . Agadi Sanganna 
Andanappa ( 1971 ) 3 SCC 870 , Supreme Court in 
Surya Kuat Roy v . imamul Hai Khan (supra ) 
observed at page 911 lof ( 1975 ) 3 SCR ) : (at P . 
1054 of AIR 1075 SC ) as follows : 


Percad of the prevention oneemplo 


" Here again it is to be pointed out that the Gov 

ernment does not pay the remuneration non 
does the holder perform his function for the 
Government. To hold otherwise would be 
to hold that local bodics like Municipal 
Councils perform functions for the Govern 
ment though in one sense the functions they 
perform are Governmental functions ." 
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25 . So far as the Capital of the Food Corporation 
is concerned Parliament itself fixed the same sinulta 
neously empowering the Central Government for ex 
lension of limit but after dus appropriation made by 
Parliament. It is not funded puiely by the Central 
Government at its pleasure or discretion but is by 
appropriation by Parliancat. Ilowever, the funds so 
provided to the Food Corporation looses its char 
acter as that of Government fund no sooner the same 
are transferred to the Food Corporation and on lossing 
its such charactor become the funds of the Food 
Corporation , its character as that of a fund by virtue 
of crication of its status as Corporation clothed with 
the power to acquire property whcrcas al niulti- Stalo 
cooperative society under the Multi- Stats Cooperative 
Societies Act, 1985 where a cooperativo society on 
registration thereunder acquifies the status of a corpo 
ration under Section 52 thercol , which does not give 
power to the cooperativ csociety su registered trac 
quire for itself movability or immovable property . On 
the registration , of a multi-state Cooperative society 
ronders itself into a body corporate by mame under 
which it is registered having perpetual successiou and 
common seal, and with power to hold property , cnter 
into contract, institute and defend suits and other 
legal proceedings and to do all things necessary for 
the purposes for which it is constituted , Minus the 
power to acquire for itself. 

26 . It is settled position of law that the oliject 
behind Art , 102 ( 1 ) ( a ) of the Constitution is that 
there should not be any conflict between the duties 
and interest of an elected member , Government con 
trols various activities in various sphere and in various 
imeasures. But to judge whicther cmployees of any 
authority or locaal authorities under the control of 
Government become Government employees or not or 
holders of office of profit under the Government, the 
measure and nature of control exercised by the Gov 
ernment, the measure and nature of control exercised 
by the Government over the employce must be judged 
in the light of thc facts and circumstances in each case 
so as to avoid any possible conflict between h s per 
sonal interests and duties and the Government." 

After analysing thic facts and the law , the Chowki 
dar may be irrespective of th capacity temporary or 
permanent is in the employment of the Food Cor 
poration and he cannot be said to have any sort of 
conflict between his personal intersts and duties and 
of the Central Government. 

27. In Kripal Singh v. Shri Uttan Singh (AIR 
1986 SC 300 ) Supreme Court was possed with the 
question as to what cxtcnt and which of the employees 
of the public corporations and Government companics 
should be disqualified froni contesting election . In this 
context Para 3 is relevant, which is as extracted : 
" 3. The clear and undoubted object of Art . 

191 ( 1 ) (a ) to (e ) and the provisions of the 
Representation of the People Act (including 
S . 10 ) is the preservation of the purity and 
integrity of the election process by reventing 
Government or State employees from taking 
part in the elections. But than S . 10 appears 
10 confine the disqualification , in so far as it 


24 . Under the regulations the posts could be creu 
lcd by the Corporation and appointments to be made 
independently by the Corporation so the termination . 
It not having come into being by an statute enacted 
under Item 5 List II of the VII Schedule is not the 
local authority but it having been established by statute 
enacted under power Item 43 List I of the VII Sche 
dule as a trading corporation for purpose already 
mentioned , comes within the meaning of other autho 
rity as the word " authority " must be construcd ac 
cording to its ordinary meaning and therefore must 
mcan a larger power hy one person to another to do 
an act. 


Supreme Court in the case Dr. Gurushantappa v . 
Abdul Khuddus Anwar ( AIR 1969 SC 744 ) at page 
750 observed : 


" The mere control of the Government over the 

authority having the power to appoint, dis 
miss , or control the working of the officer 
cmployed by such authority does not disqua 
lify that officer from being a candidate for 
clection as a member of the Legislature in 
the manner in which such disqualification 
comes into existence for being elected as the 
President or the Vice -President." 


into the divities of the State has 
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relates to employees of Government com 

The cusp of Dr. Gurushantappa v . Abdul Khuddus (supra ) 
panies to the top -brass only if such an un was considered in the CASO Ashok Kumar Bhattachharyya 
couth expression may be allowed to creep 

V . Ajoy Biswas ( AIR 1985 SC 215 Para 3 ) . 
into the judginent of a Court : Nowadays 29. I he next cuse cited is Shivamurthy Swami, Inamdar 
the activities of the State arc so man , fold v . Agadi Sanganna Andappa, ( 1971 ) 3 SCC 870 whorc 
and prolitic that the State has been forced , 

the Supreme Court, after referring to some of the above 

mentioned decisions, held thus : 
in the interest of better manageenint and 
administration and in order to further the 

" The tests for finding out whether an office in question 
directive Principles of State Policy , to set up 

is an office under & Government and wborlier it 

is an office of profit, are : 
various Corporations which are but micro 
instrumentalitics of the State . Is the principle 

(1) Whether the Government makes the appointment ; 
of Art, 191 ( 1 ) ( a ) then to be cxtended to 

(2 ) Whether the Government has the right to remove 
employees of State Corporations also by 

Or dismiss the holder ; 
enacting appropriate laws under Art . 

(3) Whether the Government pays the remuneration ; 
191 ( 1 ) ( e ) ? Or are employees of Public 

( 4 ) What are the functions of the holder ? Does hc 
Corporation to be treated differently from 

perform them for the Government, and 
employees of the Government ? Are not 

( 5 ) Does the Government exercise Any control voter 
some of them in a better position to exert 

the performance of these functions " 
undesirable pressure than Government cm 
ployees ? On the other hand , arc a tre 30 . In Madhukar v. Jaswant Chobbildas Rajani (AIR 1976 
mendously large number of employces of 

SC 2283 ) the Court observed : 
Public Corporation to bc denied the oppor 

" The next case of considerable importance is Guru 
tunity of being chosen , as representatives of 

gobinda 1964 - 4 SCR 311 = (AIR 1954 SC 254) 

which related to a chartered accountant, a partner 
the People ? Do all the considerations ap 

of a firm of auditors of two companies which 
plicable to Government Employees equally 

were owned by the Union Government and tho 
apply to cmployecs of Public Sector under 

Stato Government. Disqualification for holding an 
takings? Is there no distinguishing feature ? 

office of profit , again , in this circumstance , was 

pressed befor the Court, and S . K . Das Acg, C . J ., 
Are a large mass of highly or moderately 

Speaking for the Court, observod : 
lierlate people to be denied the right to speak 
for the people ? Is the right to be elected , 

" We think that this contention is correct. We agree 

with the High Court that for holding an office 
to be confined , without meaning any dis 

of profit under the Government, one recd not 
respect to anyone to the professional politi 

lo in the service of Government and thoro need 
cians only ? These are some of the vital 

be no relationship of master and servant between 

them ." 
be 

(P . 319 ) (of SCR ) - ( at page 258 
questions posed and which require to 

of 

AIRS 
answered . The answer should be best given 
by the elected representatives of the people 

" In Maulana Abdul Shakur v . Rikham Chand . 1958 
themselves. We are not shirking the deci 

SCR 387 = (AIR 1958 SC 52 ) the appellant was 

the Manager of a school run by a committec 
sion of these questions but our decision can 

of management formed under tho provisions of 
only be confined to interpretation . Not so , 

the Durgah Khwaja Saheb Act, 1955. He was 
Parliament which can decide urto the 

appointed by the administrator of the Durgah 

and was paid Rs. 100 per month . 

the 
Policy. That is why, we recommend to 

The question 

arpse whether he was disqualified to be chosen 
Government to liave the matter nxintined by 

as a member of Parlianient in view of Art. 102 
the Law Cornission very carly . When i 

( 1) (a ) of the Coostitution. It was contended for 

the respondent in that cake that under Sections 5 
suitable occasion arises in future we will. of 

and 9 of the Dungah Khwaja Saheb Act , 1955 
course , deal with the matter. rrobahly 

the Government of India had the power of 
helped by new legislation ." 

appointment and removal of members of the 
committee of management as also the power to 

appoint the administrator in consultation with 
It may be noticed with gravity that observations of 

the committee ; therefore the appellant was under 
Supreme Court were paid on deaf ears . 

the control and supervision of the Government 
and that therefore he was holding in office of 

profit under the Government of India . This 
28 . Tremendously largo number of employees who are 

contention was ropelled and thig Court pointed 
the citizens of the country and have even no possible 

out the distinction between the holder of an 

office of profit under some other authority sub 
conflict between the personal interests and dutios and of 
the Government cannot be kept out of arena of demo 

jcct to the control of Government." (Page 319 
c . ucy for being chosen for the House of People or 

320 ) rof SCR ) - (at page 258 of AIR ). 
Legislature, otherwise , As is seen present day , such a 

" It has to be noted that in Maulana Abdul Shakur s 
sacred body possessed of ŞOvcicign status and functions 

CASO the appointment of the appellant in that 
would go in the hands of professional class of politicians 

case was not made by the Govermunent nor was 
to tho exclusion of buyt literate majority , depriving the 

ho liable to be dismissed by the Government. 
equal opportunity owing to cosnideration of poverty keep 

The appointmont was made by the adminigtrator 
ing the matter to top brassinan . In India the majority is 

of a committee and he was liable to be dismissed 
not a political professional majority . Majority is born hot 

by the same body ." (page 320 ) (of SCR ) = at 
made . A political professional majority is not purely a 
majority , it is the majority which is always made , unmide 

page 258 of AIR ) . 
and remude . Judicial must, by process of interpretation , 

" It is clear from the aforesaid obscrvations that in 
in the healthy interest of tho society , promote the citizens 

Maulana Abdul Shakur s caso the factors which 
Active participation in proper perspective in order to main 

wore held to be decisive were ( a ) the power of 
tan democratic process on an even kee ! keeping in arena 

the Government to appoint a Denon to an offico 
a vast majority , 

of profit or to continue him in the office or 
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in question holds the office under the authority 
so empowered ." ( pages 322 -323 ) (of SCR ) = 
at page 259 of AIR ) ." 


* 38 . The core question that comes to the force from 

the survey of the panvramı of caese law is as to 
when we can designate st person gainfully engaged 
in some work having it nexus with Government as 
the holder of an office of profit under Govern 
ment in the setting of disqualification for candi 
dature for municipal or like elections. The, hold 
ing of an office denotes an office and connotes its 
holder and this duality implies the existance of the 
office as an independent continuity and an incum 
bent thercof for the nonce , " 


" 39 , Certain aspects to be elementary . For holding ab 

office of profit under Governmont ono need not be 
in the service of Government and there need to 
be no relationship of matter and servant (Guru 
gobinda : 1964 - 4 SCR 311 = ( AIR 1964 $ C 254 ) . 
Similarly we have to look at the substance , not 
the form . Thirdly , all the several factors stressed 
by this Court, as determinative of the holding of 
an office under Government, need not be con 
jointly present. The critical circunstances , no. 
the total factors prove decisive . A practical view , 
not pedantic basket of tests should guide in ofriving 
at sensible conclusion ." 


Tevoke his appointment at their discretion , sind 
( b ) payment from out of Goverument revenuos, 
though it was pointed out that payment from 
a source other than Government revenues was not 
always & decisive factor . In the case bofore us 
the appointment of the appellant as also his 
Continuance in office rests solely with the Gover 
ment of India in respect of the two companies. 
His remuneration is also fixed by Government. 
We assure for the purpose of this appeal that 
they are Government companies within the 
meaning of the Indian Companie Alct 1956 
and 100 % of the shares ars held by the Govern 
ment. We must also remember that in the per 
formance of his function , the appellant is oont 
rolled by the Comptroller and Auditor -Genral 
who himself is undoubtedly holder of an office 
of profit under the Government, though there are 
safeguards in the Constitution as to his tenure 
of office and removability therefrom ." (Pauc 

321 ) (of SCR ) ( at page 259 of AIR ) . 
" Therefore if we look at the matter from the point 

of view of substance rather than of form . It 
anpears to us that the appellant is the holder 
of an office of proſlt in the two Government 
comnanies , the Durgapur Projects I. td .. And the 
Hindustan Steel Ltd ., is really under the Govern 
ment of India : he is appointed by the Gover . 
ment of India , he is removable from amire by 
the Government of Indin : he performs functione 
for two Government companies under the control 
of the Comptroller and Auditor -General who 
himanlf is annointed by the President and 
whose administrative powers may be cont 
rolled , hy miley made by the President. " Porn 

322) of SCR ) = (At page 259 of AIR ). 
" In Romanna v. Sangapda, (AIR 1958 SC 937) the 

questions nrose as to whether the holder of my 
village office who had a hereditarv roht to it 
is dixqualified under Art. 191 of the rinstitutinin , 
which is the munterpart of Art 102 . in the 
matter of memhership of the State Leisclatire. 

It was observed therein ; 
" The Government makes the appointment to the 

offico though it may be that it has under the 
statute no option but to appoint the heir to 
the office if he has fulflled th > statutory requirc 
inents . The office is therefore, held by reason 
of the appointmont by the Government and not 
simply because of a hereditary right to it . The 
fact that the Government cannot refuse to make 
the appointment docs not alter the situation . " 
There again , the decisive test was held to be tho 
test of appointment. In view of these decisions 
we cannot accede to the submission of Mr. 
Chaudhury that tho soveral factors which enter 
into the determination of this question - - the ap 
pointing authority; the Quthority vested with 
power tol terminato the appointment, the autho 
rity which determines the remuneration , the 
source from which the ramunication is paid , and 
the authority vected with power to control the 
manner in which the duties of the office are 
cliccharged and to give directions in that behalt - - 
must all co -exist and coch must show suborit 
nation to Government and that it muat nequeanrily 
follow that if one of the clements is absent, the 
test of a merryn holding an office under the 
Government. Central Or State . is not satisfert. 
The cases we have referred to snccifically point 
out that the circumstance that the soufrce from 
which the remuneration is naid is not from 
public revenue is a neutral factor - - not decisive 
of the austion . 49 we have said carlier whe 
ther the streou will he frid on one factor or the 
other will donend on the facts of each csę . 
However , we have not - hectation in sving that 
where the several slenionts , the power to annoint . 
the power to dismiss , the nower to control and 
piva directions as to the manner in which the 
duties of the office or to le nerformed . and the 
power to determine the question of remuneration 
are all pręsont in 1 given caso , then the officer 


31 . 1:1 Kona Prabhakara Rao v . M . Seshagiri Roo, ( AIR 
1981 SC 658 ) (Para 11) though the facts were different it 
was a case of Director of Travel and Tourism Corporation 
but as a principle . Court held : 
“ In view of these decisions, it is absolutely clear that 

as the appellant was neither appointed nor was 
removable by Government and even his compen 
satory allowances were paid from the funds of the 
Corporation and not from the confers of the 
Government, he cannot be said to be a person 

holding any office of rrofit under the Government." 
Here Shri Shobharam Barman , as Chowkidar , was neither 
appointed nor was removablo hy the Government. The pay 
ment was not made from conffers of the Government but 
from the funds of the Corporation . 


32 . The next caso cited is the case Şatrucherla Chandra 
shekhar Raju v . Vyrichcrla Pradeep Kumar Dey , ( AIR 1992 
SC 1959 ) , the Court extracted the observation made in Dr. 
Deorao Laxman Anande v . Keshav Laxman Borker, ( AIR 
1958 Bom , 314 _ Para 4 ) that : 
" Before a person can be held lo be disqualified under 

Article 19 ( 1 ) ( a ), three things must be proved that 
( 1 ) he held an office ( 2 ) that it was an office of 
profit, and ( 3 ) that it was an offico under the Govern 
ment of India or the State Government ." 


ie, the proof of disqualification is condition precedent anal 
hurden squarely lay on the person who asserts and pleads 
disqualification . 


33 . From what has been stated earller, it is clear that 
for holdling Shri Shobharam Barman disqualificd the burden 
rests obviously on the obiector and in the petition , on the 
respondents to establishi by cogent evidence and material 
that he held at office of profit under the Central Government 
so to disgyalify for being chosen as a member of the House 
of the People . In the Act and regulations, two words are 
used officers and other employees and the question is if 
the post of Chowkidar could be held to be an office within 
the meaning of Art 102 ( 1 ) ( a ) of tho Constitution , by 
virtue of provisions of the Act and the regulations, then , 
was it an office of profit under the Government of India , 


The said Court in the case of Dr. Deorno Laxman Anance 
( supra ) in Para 12 further Obsei ved : 
" In our oninion , the princip 11 test for deciding whether 

an office is under the Government, are ( 1 ) what 

uthority has the power to mike an apnointment to 
the office concerned . ( 2 ) what anthoritv can take 
disciplinary action and remove or dismiss the holder 
of the office and ( 3 ) hy whom and from what 
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yources is his remuneration pajd , of these , the 

of such a conflict between duty and interest so 
tirst two are , in our opinion , more important than 

that the purcty of legislature is unaffected ," 
the third one ." 

(Emphasis supplied ) 
Supreme Court in Parit Il of the case of Sitrucharla 

Thus it is clearl by refercice w the object of cracting Art. 
Chandrasekhar Ruju s Case , laid down somc of the tests / 

102 ( 1 ) ( a ) that the object is not to find out a new head of 
principles that emerge for determining a person holds office lan -illegibility 
of profit under the Government which are : 

In Bihari Lal Dobray v . Rostuu Lal Dobray ( AIR 1984 
( 1 ) The powers of the Govroment is to appoint a person 

SC 385 at P . 387 ) Supreme Court observed in regard to the 
in office or to revoke his appointment at his discre object enacting Article 191 ( 1 ) ( a ) 39 : 
tion . The mere control of the Government over 
the authority having the power to appoint, dismiss . 

The object of enacting Articlc 191 ( 1 ) ( a ) is plain . 
or control the working of the officer employed by 

A person who is elected to a legislature should 
such authority does not disqualify that officer from 

be free to carry on his duties fearlessly without 
being a candiduts for clection as a member of the 

being subjected to any kind of Governmental pres 
legislature . 

sure, If such a person is holding ofhco which brings 

him rçinuneration and the Government has a voice 
( 2 ) Thc payment from out of Government revenue ; 

in his continuance in that office , there is very likeli 
are important factors in determining whether il 

hood of such persons succumbing to the wishes of 
person is holding an office of profit or not, of the 

Government. The Article 191 ( 1 ) ( a ) is intended to 
Government. The payment from a source other 

eliminate the possibility of a conflict between duty 
than Government ivenue is not always a decisivo 

and interest and to maintain the pirety of the 
factor 

legislature . " 
( 3 ) The incorporation of a body corporate and cntrust 

( Emphasis supplied ) 
ing the functions to it by tho Government mily 
suggest that the statute intonded it to be a statutory 

Likewise Supreme Court observed in Ashok Kumar Bhatta 

charyya v . Ajoy Biswas ( AJR 1985 SC 211 at P . 215) . 
corporation independent of the Government. But 
it is not conclusive on the question whether it is 

" The true principle behind this provision in Art. 102 ( 1 ) 
Tcally so independent. Sometime, the form may be 

( a ) is that there should not be any conflict btween 
that a hody corporate independent of Government 

The duties and the intercst qu elected member ." 
but in substance, it may be the just " clter- ego " of 
the Government itself . 

34 . The case of Satrucharla Chandrasekhar Raju v . Vyri 

cherla Pradeep Kumar Dev , ( AIR 1992 SC 1959 ) is a com 
( 1 ) The tre test of determination of the suid question plele answer to the question controversy qua the disqualifica 

depends upon the degree of control the Govern tion under Art. 102 ( 1 ) ( a ) of the Constitution . In this case 
ment has over it, the extent of control exercised the Supreme Court had the occasion to cnsider Almost 
very other bodies or committees , and ity com the relvant coses , i.e . 
position , the degree of its dependence on the Govern 
ment for its financial needs and the functional aspect 

( 1 ) Ravann ) Suhana V . G , S . Kageerappa ( AIR 1954 
namely , whether the body is discharging any im 

SC 653 ) ; 
portant Governmental function or just some function 

( 2 ) Maulana Abdul Shakur v. Rikhan Chand (AIR 
which is merely optional from the point of view 

1958 SC 52) ; 
of the Government function , 

( 3 ) Dr. Peorao Laxman Anand V . Keshav Laxman 
In Para 12 of the said casc Court stated : 

Borker (AIR 1958 Bom . 314 ) ; 

( 4 ) M . Ramappa v . Sangappa ( AIR 1958 SC 937 ) ; 
" It can be seen that one of the main test of determination 
of the question is the degrec and cxtent of control 

15) Gopala Kurup v. S . A , Paul (AIR 1961 Ker 242 ) : 
i. e . direct or remote over I. T . D . A . by the Govern 
ment particularly with reference to making the 

16 ) Joti Prasad v . Kalka Prasnd (AIR 1962 All. 128 ) : 
appointment of the persong in office or to revoke 

( 7 ) Kona Prabhakar Rao ?. 11 Seshagiri Rao ( AIR 
the same at its discretion . In this context it is 

1981 SC 658 ) ; 
necessary to refer to sumc later decisions of this 
Court which are directly on the point and some of 

18 ) Gurugobinda Basu v, Sankari Prasad Ghosal (AIR 
which have not been cited before tho High Court. 

1964 SC 254 ) ; 
Before doing so , we may, however , usefully refer 

19 ) Bihari Lal Dobrny v . Roshan Lal Dobray (AIR 
to the object underlying Articles 102 ( 1 ) (a ) and 
191 ( 1 ) ( a ) of the Constitution . These two Articles 

1984 SC 385 ) ; 
deal with disqualifications of a person being chosen 

110 ) Ashok Kumar Bhattacharyya v. Ajoy Biswas ( AIR 
as a member of the parliament or the State Legisla 

1985 SC 211 ) ; 
ture , Ifipectively on the ground of holding of onlce 
of profit under the Governinent. Generally it is 

( 11 ) D , R . Gumishatappa v . Abdul Khaddus Anwar ( AIR 
understood that an office means a position to which 

1969 SC 744 ) ; and 
certain duties are attached . An office of profit 
involves two elements namely that there should be 

( 12 ) Shiva Murthy Swami Tulandar v . Agadi Sanganna 
such an office and that it should carry some remune 

Andanappa ( 1971) 3 SCC 870 
rations. It is not the same as holding a post under 
the Government, and therefore , for holding an 

11 para 21 of Satrucharla s Case . Court said ; 
office of prolit under the Government. 2 person need 

" We do not agree. The facts of Biharilal Dobray s case are 
not be in the service of the Government. It is well clistinguishable ." 
settled now that the obiect of enacting Art. 102 ( 1 ) 
( a ) and 191 ( 1 ) ( a ) is that there should not be any The facts in Satrucharla s Case were : 
conflict between the duties and interests of an 

There was an integrated Tribal Development Accncy 
elected and to see that such an elected member can 

( L. T . D . A . for short ) whicli wis running a primary 
carry on freely and festlessly his duties heino sub 

School through its Proiect Officer where in Satruch 
ircted to any kind of Governmental pressure , therrby 

arla Chandra Sekhar Raju was a teacher having 
imploving that if such an clected person is holding 

ioined his duty in January , 1988 and was working 
an office which brings him remunerations and if the 

in a School in Jevvainmovilasa Mandal in Vivia 
G -wernment 1145 a voice in his funtcions in that 

nagaram District. On 2 -8 - 1988 , The Tribal Welfare 
office there is very likelihond of such nerson suc 

Officer inspected the said School and is allered to 
cumbing to the wishes of the Government. These 

have noticed some irrecularities and he kept the 
Articles are intended to eleminate the possibility 
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appellant under suspeasion pending enquiry by an 

all persons employed in such undertaking , Corpora 
order dated 23 - 8 - 1988 , The appellant questioned 

tions or local bodies cannot be deemed to suffer 
the same before Andhra Pradesh Administrtive Tri 

disqualification for contesting the election except to 
bunal by filing a petition but the same was rejected . 

the extent indicated thercin . This aspect also has 
Thereafter by a lotter dated 26 - 10 - 1989, the appel 

been considered in some of the dopect also has 
lant submitted his resignation to the Project Officer 

decisions. If a strict and narrow construction is to 
who was the appointing authority . However, the 

be applied , that amounts to shutting off many pro 
Project Officer made an endorsement on the said 

minent and other eligible persons to contest the 
letter th :1tliis resignation cinnot be accepttd in view 

elections which forms the fundamental basis for the 
of pending enquiry . Subsequently the clection pro 

democratic set-up : Therefore , several factors as 
gramme for the Legislative Assembly was announced 

indicated above depending upon the facts of each 
and the appellant filed his nomination and contested 

case have to be taken into consideration in deciding 
election from the Andhra Pradesh Legislative 

in deciding whether a particular person is disquali 
Assembly from No . 8 – Nagurulsra Constituency on 

fied by virtue of his holding an office of profit be 
22- 11- 1985 who was declared duly elected on 

fore conclusding that sich an office is under the 
27- 11 - 1985. Then , Vyricherla Pradeep Kumar Dev 

Government." 
who was one of the contesting candidate and who 
lost the election , filed an election petition challeng 

35 . In Mudhukar C & E Panckar s case ( AIR 1976 SC 
ing the election on the ground that he was disquali 

2283 ) as to what should be the approach , Supreme Court 
fcd as he was holding office of profit not only on 

observed in Para 22 , as : 
the date of his filing of the nomination but also sub 

“ After all law is a means to an end. What is the 
soquently in view of the fact that his resignation 

legislative - cnd heroin disqualifying holders of " office 
was not accepted in view of the pending enquiry 

or profit under Government, obiviously to avoid a 
and therofore he shall be deemed to be holding an 

conflict between duty and interest, to cut out the 
office of proft under the Government. 

misuse of official position to advance private benefit 

and to avert the likelihood of influencing Govern 
The Andhra Pradesh High Court allowed the petition and 

ment to piomote personal advantage. So this is 
set aside the election of Satrucharla Chandrasekhar Raju 

the mischief to be suppressed . At the same time, 
whereupon appeal before Supreme Court and Supreme Court 

we have to bour in mind that our Constitution man 
allowed the appeally setting aside the judgment in appeal. 

dutes the State to undertake multifarious public wel 
Learned Judge in Election Petition held : 

fare and socio - economic activitics involving technical 

persons , welfare workers and lay people on a massive 
( 1 ) Though the Society appears to be independent of 

scale . so that participatory Government may. prove 
the State Government but in substance , its activities 

a progressive reality . In such a expanding situation , 
are controlled by the officers of the Government 

can we keep out from elective post at various level , 
who are ex -officio members of governing body. The 

many directors , lawyers, engineers and scientists, not 
Chairman as well as the Project Officer art the oft 

to speak of on any of other not- officials who are 
cers of the State Government. A majority of the 

wanted in various fields , not as full timo Govern 
members of the State Goverment. A majority of 

ment Servants but as Darttimo participants in - people s 
the members of the Governing body are the officers 

projects sponsored by Government ? For instance , 
holding posts in Governmcnt by virtue of which 

if a national legal services Authority funded largely 
they became the ex -officio members of the Govern 

by the State comes into being a large segment of 
ing body. Thus, for all practical purposes , it is the 

the legal profession may be employed part time in 
officers of the Government who control the activi 

the enabling occupation of legal aid to the poor 
ties of the Society ; 

Doctors , lawyers, engineers, scientigt and other 

experts may have to be invited into local bodice 
( ii ) Though the Project Officer is the appointing autho 

legislatures and like political and administrative or 
rity of the appellant but he is only a Secretary 

cans based on cloction . Tf these vital limbs of re 
of the Society by virtue of his heing an officer in 

presentative Government are not to be the monopoly 
the Government; 

of Dopulist roliticians in an age which belong to 

technology. So , An Interpretation of " office of 
( iii ) The Government sanctions the number of posts of 

profit" to cast the net so wide that all our citizens 
teacher, fixes their scale of pay : 

with specialities and know how are inhilnted from 
Although the rules provide to have funds of its own 

entering elected Organs of public administration and 
by way of recurring or non recurring grants made 

offering somi- voluntary services in , para -official, 
by the Governmont of India hut it is the Govern 

statutory or like proiects run or directed by Govern 
ment who sanctions the funds ; 

menti or Cornorations controlled by the State may 

bu (tetiimontal , to democracy itself . Even tholets 
Since the Civil Services ( Classification , Control and 

may : hesitate to come into etxOTIS councils . if som 
Appeal) Rules of the State Government are being 

fce for services is paiil and that proves their funern1 
applied to the teachers of the Society , they must 

if plectent to a Panchavat A balanced yiew rven 
be deemed to have been treated as the employees 

jf it involves " ndicions Irreverence " to vintage prece 
of the Government. The State has to provide free 

dents is the wiser desideratun . 
and compulsory education to all the children and 

16 Supreme Court in Prucharla Chandtasckhar Raju s 
primary education is also the responsibility of the 

CESC (supru ) in Para 23 hold on : 
State Government and it is meeting expenditure out 
of its funds. Therefore , the function of appoint 

" What emerges from the above discuasion is that the 
ment of the teacher in the Society by the Project 

Government has some control over the ITDA which 
Officer is one of the Governmental functions and 

is set up a project, rince it provides funds and 
thus the State Government exercise almost full 

sanctions the posts : the District Collector is aproin 
control. 

ted aq Proiect Offices and some officers are ex offirio 

members of the JTDA; which carries out the obiect 
Supreme Court considered 11 the cases mentioned ( supra ) 

nfirfavirlinn he compulsory edication in trihal arens 

But the ITDA 19 n rogistered society having its own 
and observed in Para 22 which is us ; 

constitation Touch the Projert Mcer is the rise 
" It is also necessary to bear in mind that the Govern 

tajrt Collintor ho acts 19 a tifferent polity Thr 
ment is undertakin several proiects and activities 

nomer to annnint Of Inmova torta s 100 
including commercinl activities through the corpo 

with the Government hart with the Proinnt Officer 
rations and local bodies , prarcising some control over 

The averimany may have onintel her the mooniat. 
such corretations or hodies . In view of the matter . 

inn uthoritar but tyos mo phirant control or the 
they may come within the meaning of the " State " 

toplars. The mall most that armull , 117 halet in 
enringed in Ari. 12 . hut that may not ho a de 

ITD) - only that Torher who is stirerile 
rigive factor in deriding the issue. As a matter of 

under the control of the Proinnt Officer. In such 
frict Sertion 10 of the R . P . Act as wal as Art. 

vituution the minst on of any . com 17 : 44 Tomarapan his 
58 / ? ) of the Constitution of India do indicate that 

duties and interests or perto monitor does not 
2756 GT / 97 - 4 
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arise since it cannot be said that he, as a teacher, 

" Similarly we have to look at the substance, 
can be subjccted to any kind of pressure by the 

not the form . Thirdly all the 
Governmctfit which has neither the power to anoint 

several 
him nor to remove him from service. Taking a 

facts stressed by this Court as determi 
practical vicw of the substance of these factors into 

native of the holding of an " office 
consideration , we are of THE VIEW that the 

under the Government, need not be 
appellant cannot be held to be holding an office of 

simultaneously present. The critical 
profit under the Government." 

circumstances , not the total factors , 
37 . The present case is on better footing : 

prove decisive . A practical view of 

tests, should guide in arriving at a 
( a ) Shri Shobha Ram Barman was a Chowki 

sensible conclusion ." 
dar ( Class IV Post ) in the Food Corpora 
tion and was the holder of too small a 38 . In Para 11 of Şatrucharla Chandra Sekhar 
post in the Corporation . The words X Raju s case (supra ), the one of the test principle 
" holding of an office " denote an office and is : 
connotes its bolder and this directly imp 
lies the existence of offico as an indepen 

" the incorporation of a body corporate and 
dent continuity and the incumbent thereof 

cntrusting the functions to it by the 
for the nonce . The post of Chowkidar in 

Government may suggest that the statute 
the Corporation in fact and in essence is 

intended it to be a statutory corpora 
not an office and he cannot be tho holder 

tion independent of the Government. 
of it, as there is no existence of office as 

But it is not conclusive on the question 
independent continuity or otherwise . Gene 

whether it is really so independent. Some 
rally it is understood that an office meaus 

time, the form may be that of a body 
a position to which certain duties are 

corporate independent of the Govern 
attached . However , the post of Chowki 
dar does not, thus, fall into the category 

ment, but in substance , it may be the just 
of office . He does not exercise the execu 

alter ego of the Government itself.” 
tivc powers . The regulations which pro 
vide for niethod of appointment of other 

Learned counsel for respondent No. 1 laid much 
officers and employees are framed by the 

emphasis on the said test out of the some of the 
Corporation with the sanction of Central tests laid d own in Para 11 of Satrucharla Chandra 
Govornment. The appointment of other offi Sekhar Rau s case (supra ) and submitted that the 
cers and servants is subject to such rules as Corporation is just alter-ego of the Government it 
may be made by the Central Government . self , 

The appointment or termination of Chow 
kidar is not even with the sanction of the First it may be found out as to what is alter ego 
Central Government. It even indopen and which and under what circumstances it could 
dently , do not either sanction the other be attracted , In Black s Law Dictionary ( Sixth 
posts or provides for appointment with its 

Edn .) at page 77 , Colunin II for alter ego it was 
approval. 

said ; 
( b ) Apart from all, the case of Joti Prasad v. 

"Under doctrine of " alter ego " court merely 
Kalka Prasad ( AIR 1962 Allahabad 128 ) 

disregards corporate entity and holds in 
is also of relevance . Here it was held that 

dividual responsible for acts knowingly 
" Vice - Chancellor of the Agra University 

and intentionally done in the name of 
holding an office of profit is a whoe- Itime 

Corporation ." 
job carrying salary , appointed by the 
Government of Uttar Pradesh in his capa In the Book titled as “ 5000 Legal Maxims & 
city as a Chancellor of the Agra Univer 

Phrases " by N . M . Mulchandani, the maxim " alter 
sity under the provisions of the Agra 

ego " was given the meaning as A Second Self ” . 
University Act, 1976 . Even so , the Vice 

In “ The Reader s Digest Great Encyclopaedic Dic 
Chancellor is not disqualified to stand as a 

tionary ” at p . 40 " alter ego " was given meaning 
member of U . P . Graduates Constituency 
on the ground that he holds the office of 

as " One s other self " . 
profit under the State Government. The 

Thus, the doctrine of " alter ego " is not to be 
provisions of Agra University Act reveal 
intention of legislature not to regard the 

applied as a rule by the Court without bearing in 
Chancellor to be a part of the State Gove 

mind the circumstances necessitating its aid . The 
rnment, while exercising his powers under Food Corporation Act us. 13 has set out its func 
the said Act , the Chancellor does not exer tions and has not left any thing on the Government 
cise the executive powers of State and the in relation to entrustment of its functions to the 
office of the Vive- Chancellor cannot be corporation by the Government" . Apart from it, it 
said to be under the State Government by is the Court which under the cover of this doctrine 
virtue of the appointment having been by 

could disregard the corporate entity for a limnited 
the Government in another capacity . 

purpose for holding individual responsible for acts 
(c ) In Gurugobinda s case (supra ) Supreme 

knowingly and intentionally donc in the name of 
Court held : 

Corporation and then the protection under the 
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Food Corporation Act made available qua the acts Section 45 of the Food Corporations Act, 1964 
of individual knowingly and intentionally done in which is as extracted below , gives the regulation 
the name of corporation . It is , in reality and autho 

making power to the Corporation : 
rity of the Court lift the shelter of corporate mask 

“ 45 . Power of Food Corporation to make 
j.e . juristic personality for holding individual treat 
ing him as second -self responsible for his acts 

regulations - 
knowingly and intentionally done in the name of 

( 1 ) A Food Corporation may , with the 
corporation such as it could make a member of the 

previous sanction of the Central Gov 
Board of Directors of the Corporation or 

ernment, by notification in the Official 
Board of Management responsible for any men 

Gazette , make regulations not in con 
ber or any officer or other employee of the corpo 

sistent with this Act and the rules 
ration or the Board of Management for deficiency 

made thereunder to provide for all 
of value of or title to , any property or security ac 

matters for which provision is neces 
quired by it on behalf of corporation even in good 

sary or expedient for the purpose of 
faith etc . despite the provision under sub -section 2 

giving effect to the provisions of this 
of Section 39 of the Act. Apart from this , members 

Act. 
of the Board of Directors or officers could be 
brought within the fola of doctrine of alter - ego of 

(2 ) Without prejudice to the generality of 
the Government by taking him or them away froin 

the foregoing power, such regulations 
the corporate mask on account of the other tests as 

may provide for 
enumerated in Para 11 of Satrucharla Chandra 

( a ) the methods of appointment, the 
sekhar Raju s Case (supra ) are in est and only the 

conditions of service and the scales 
test ( 3 ) by virtue of corporate status impedes a 

of pay of the officers and employees 
person as holder of office of profit under the Gov 

of a Food Corporation , other than 
ernment. The word “ alter- ego is a latin word mean 

the Secretary of the Food Corpora 
ing only other self ; integrate friend . The word 

tion of India ; 
" altor" means change or multiply the sense but 
not obstruct, in the self to the personality . 

(b ) the duties and conduct of officers 

and employees of a Food Corpora 
( 1) Regulation 35 of the regulations which is 

tion , other than the Secretary afore 
as extracted was relied on behalf of respondent 

said ; 
No. 1 for the purpose that Shri Shobharam Barman 
was even otherwise disqualified for being chosen 

( c ) the functions and duties which may 
for the House of the People . 

be entrusted or delegated to the 

managing director or, as the case 
" No employee shall canvass or otherwise inter 

may be , the General Manager , of a 
fere with or use his influence in connec 

Food Corporation ; 
tion with or take part in an election to 

( d ) the times and places at which meet 
any legislature or local authority , pro 

ings of a Food Corporation or any 
vided that , 

committee thereof shall be held and 
( i ) An employee qualified to vote at such 

the procedure to be followed there 
an election may exercise his right to 

at ; 
vote, but where he does so , he shall 

(e ) the fees and allowances payable to 
give no indication of the manner in 

the members of a committee under 
which he proposes to vote or has voted . 

sub - section ( 6 ) of section 14 or 
( ii ) any employee shall not be ceemed to 

sub -section (6 ) of section 24 ; 
have contravened the provisions of 
this paragraph by reason only that he 

(f) generally, the efficient conduct of the 
asserts in the conduct of an election 

affairs of a Food Corporation , 
in due performance of a duty imposed 

(3 ) The Central Governmentmay , by noti 
on him by or under any law for the 

fication in the Official Gazette , rescina 
time being in force . 

any regulation which it has sanction 
Explanation . The display by an 

ed and thereupon such regulation shall 
employee on his person , vehicle or 

cease to have effect. 
residence of any electoral symbol shall 

( 4 ) Any regulation which may be made by 
amount to using his influence in con 

the Food Corporation of India under 
nection with an election within the 

this Act may be made by the Central 
meaning of this regulation ." 

Government within three months from 
Under Art . 102 ( 1 ) (a ) a person could be dis 

the establishment of that Corporation 

and any regulation which may be 
qualified by or under any law made by Parliament. 

made by the Food Corporation of 
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India within three months from the of the Regulation quoted ( supra ) came up for 
establishment of such State Food Cor consiäeration before Supreme Court where Court 
poration , and any regulation so made held as : 
may be altered or rescinded by the 
Food 

" I hold that the impact of Regulation 25 ( 4 ) 
Corporation concerned in the 

is not to impose ineligibility on an LIC 
exercise of its powers under this Act." 

employee to be a member of a municipal 
39 . T he Food Corporation Act has not laid 

corporation . Its effect is not on the 
down any disqualification disqualifying any person 

candidature but on the employment 
for being chosen for the House of the People either 

itself. " 
under Article 102 ( 1 ) ( a ) of the Constitution or 
the Food Corporation Act has neither empowered Court in Para 16 , which is as extracted indicated 
the Central Government nor the Food Corporation the persuasive factor as broadly supportive of our 
for laying down the aisqualification for a person . conslusion . 
Thus, under Food Corporation Act, Rules or 

“ 16 . There is a broader constitutional princi 
regulations as per requirement of Article 102 ( 1 ) 

ple which supports this semantic attribu 
( a ) of the Constitution no authority rests with the 

tion . The success of our democracy to 
Central Government or the Food Corporation 

tourniquet excess of authority depenas 
disqualifying a person for being chosen for the 

on citizen participation . An inert citi 
House of the People . If under the regulation 

zenry indifferent to the political process 
contained in Section 4 ( Conduct of Regulations ) 

is an enemy of the Republic s vitality, 
of the Regulalions laying down the conduct regu 

Indeed , absolutism thrives on inaction 
lation under the category of conduct. The Regu 

of the members of the polity . Therefore , 
lation . 35 of the Regulations (supra ) the user of 

activist involvement in various aspects 
the words “ take part in an election " does not speak 

of public affairs by as many citizens as 
that he shall not be entitled for being chosen for 

can be persuaded to interest tnemselves 
the House of the People etc ., but only could mean 

is a sign of the health and strength of 
that he shall not take part in election in the capa 

our democratic system , Local self 
ciíy as counting or polling agent of any candidate 

governinent and adult franchise give 
at the election to any legislature or local authority . 

constitutional impetus to the citizens to 
The submission thus being sans substance deserves 

take part in public administration . Of 
to be rejected. In a society where the people of 

course, this does not inean that where a 
India have constituted Inaia into a sovereign 

plain conflict of interests between hold 
Socialist Secular Domocratic Republic Securing to 

ing an office and taking part in the 
all its citizens justice - Social, economic and politi 

political affairs of Government exists , a 
„ cal, libcrty of thought, expression belief, faith and 

disqualification cannot be imposed in 
worship , equality of status and opportunity and to 

public interest. The rule is participa 
proinote among them all , fraternity , assuring the 

tion , the exception exclusion . Viewed 
dignity of the individual and the unity and integrity 

from that angle , if a Government servant 
of the nation , the participation in the election aná 

or an employee of the LIC participates 
also being candidate for being chosen for the 

in local administration or other election 
legislature is a rule and non - participation in the 

it may well be that he may forfeit his 
name of disqualification is exception and as such , 

position as Government servant or em 
the interpretation that is required to be the purpose 

ploynicnt, if dual devotion is destructive 
oriented providing rule and not to allow the exce 

of efficiency as employee and be subject 
ption for setting at naught the purpose by exclu 

to disciplinary action a matter which 
ding from arena of democratic proctss the vast 

a epends on a given milieu and potential 
majority of populace. 

public mischief. I am not resting our 
40 . Owing to no objection in the Written 

decision on this general consideration 
Statement in any shape directly, indirectly or 

but mention this persuasive factor as 
reniotely about not giving complete concised 

broadly supportive of our conclusion ." 
statement of material facts leading to non - dis 
closure of full cause of action no such issue struck . 

In Para 40 of the report Pathak , J, said : 
Not only this, the respondent No. 1 did not come 

" The right to stand for election flows from 
to witness box nor examined anybody as its witness 

the election law . Regulation 25 ( 4 ) does 
for any purpose , there arises no question for 

not take away or abrogate the right : it 
allowing during the course of arguments the 

merely seeks to restrain 
objection of the nature not having its foundation 

the employee 

from exercising it in 
in the Written Statement, 

the interests of 

service discipline." 
In the case of Manohar Vs. Marotrao (AIR 41. The Written Statement filed by respondent 
1979 SC 1C84 ) a similar provision to that of 35 No. 1 contains no allegations in regard to any 
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defect in the petition nor even in regard to non 

the statement of claim becomes bad , The 

- function of particulars is to present as 
containment of concise statement of material facts 
on which petitioner relied or even non - disclosure 

full a picture of the cause of action with 
of cause of action , Obviously there was none and 

such further information in detail as to 
absence of any such pleading resulted in non 

make the opposite party understand the 
framing of issue which could be put to trial. 

case he will have to meet . . . . . . . . . . . . 

It 
may be noticed without acceptance of any defect 

The material facts thus will show the 
in the petition , that Section 83 of the Act is taken 
out of arena of Section 86 for the dismissal of the 

ground of corrupt practice and the com 
petition without there being any objection , thought 

plete cause of action and particularly 
it contains in its fold the other provisions of 

will give the necessary information to 
Sections 81, 82 and 117 . Despite all this, the 

present full picture of cause of action ." 
learnea counsel for the respondent No. 1 Shri 

44 . In the case of Quamarul Islam V s. S. K . 
Kapil Sibbal raised a preliminary objection during 

Kanta ( AIR 1994 SC 1733 ) which relatech to 
the course of arguments at the stage of final hear 

. corrupt practice whereat much belated stage IA 
ing of the petition in this regard that the petition 

Ill moved on 3 - 4 - 1992 when evidence was over 
did not contain concise statement of material facts : 

and than learned counsel raised an objection as 
on which the petitioner relied , as required uls 83 

contained in Para 22 of the report, wherein Court 
( 1 ) ( a ) of the Act.rəsulting in the non - disclosure of 

in Bara 41 held as : 
full cause of action qua disqualification unäer 
Article 102 ( 1) ( a ) of the Constitution , the require 

" Even if the application of the appellant, IA 
ments whereof were : 

III, seeking dismissal of the election 
( 1 ) That the person holds an office ; 

petition may be held to have been rightly 

rejected on the ground that after the par 
( 2 ) That the office is an office of profits . 

ties had gone to trial, despute the absence 
( 3 ) That it was an office under the Govern 

of full facts and particulars of the alleged 
ment of India or the State Government. 

corrupt practice and had led evidenco , 

an election petition is not liable to be 
42 . Section 83 of the Representation of People 

thereafter dismissed for those defects 
Act deals with the contents of the petition and 

oply but in such cases, the evidence that 
clause ( a ) of sub-section ( 1) thereof states that 

is required to prove the allegations of 
an election petition to contain a concise statement 

corrupt practices in an election petition 
of material facts on which the petitioner relies. 

has to be more strictly scrutinised , test 
It has not been fatal to such an extent so to lead 

the evidence , which in a way travels be 
to the dismissal of an election petition us. 86 of 

yond the pleadings , is accepted without 
the Representation of People Act. H it is raised 

proper analysis. 
in Writton Statement to be decided under an issue 
framed to this effect on the basis of the evidence 

The present is not a case of corrupt practice and 
led Qua the objection in Written Statement and 

the nature of material facts very controversy to 
the burden squarely rests on him as indication 

controversy . Here controversy is of legal nature 
comes from the case of Dr. Deo Rao Laxman 

and the petition contains adequately all necessary 
Anand Vs. Keshav Laxman Borkar (AIR 1958 

material facts making clear to the respondent what 
Bombay 314 ) where the Court in Para 4 observed 

case he has to meet. It may however be observed 
as : 

that in the present petition there is no such objec 

tion in the Written Statement. Consequently no 
" Before a person can be held to be disqualifi such objection and that too even at the delayed 

ed under Article 191 ( 1 ) (a ), three stage, can be raised . 
things must be proved ( 1 ) he held an 
office ( 2 ) that it was an office of profit 

What to constitute the material facts will depend 
and (3 ) that it was an office under the 

not on any catelogued formula but depend hpon 
Government of India ." 

controversy qua the ground of challenge and the 

criterion of material facts to vary in the case con 
43, In Samant N . Bal Krishna Vs. George taining ground of disqualification unaer 
Fernandes which was a case relating to corrupt 

Article 

102 ( 1 ) (a ) i.e . for the reason of holding of office 
practices , Court in Para 29 observed : 

of profit under the Government of India as is in the 
“ What is the difference between material facts 

present case and the case of disqualification on the 
particulars ? The word material shown 

ground of commission of corrupt practice provided 
that the facts necessary to formulate 

under Section 123 of the Act. So far as material 

a 
complete cause of action must be stated . 

facts are concerned , the concise statements to be 
Omission of a single material fact leads 

made in the petition to give the basic ideas of the 
to an incomplete cause of action 

ground of disqualification under Article 102 ( 1 ) 
and ( a ) of the Constitution so to make it clear as to 
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on what controversy the petition is foucaed . The laration of Shri Ramesh Bais as having been dec 
petition does not suffer from the detect in regard lared as elected in his place is refused as there 
co locking in material facts . 

were in the fray more than two candidates . The 
As has been said in F . A . SAPA V . SINGORA 

cost is quantified at Rs. 5 , 000 (Rupees Five 
( 1991) 2 X 375 , wnich was a case of corrupt 

Thousand Only ). The Petitioners are also entitled 

for the refund of the whope of the security 
practice , us. 123 vi the Act, court spelled out 

amount. 
the underiying ideas in requiring the election 
petitioner to set out in a concise manner all the 

Sal 
material facts as well as full particulars , whereas 

( D . P . S . CHAUHAN ) 
commission of corrupt practice is complained ol, 

Judge. 
is to delineate the scope, ambit and limits of the 
inquiry at the trial of the election petition , as the 

As per requirement of Section 103 of the 
charge of corrupt practice has two dimensional 

Representation of Peoples Act, 1951, the sub 
etfect, its impact on the returned candidate has 

stance of decision may be communicated to the 
to be viewed from the point of view of the can 

Speaker of House of People and the copy of the 
didate s future political and public life and from 

decision may be sent to the Election Commission 
the point of view of the electorate to ensure purity 

of India . 
of election process . There can , therefore , be no 

D . P . S. CHAUHAN , Judge 
doubt that such an allegation involving corrupt 

20 - 2 - 1996 . 
practice must be viewed very seriously and the 
High Court should ensure compliance with the re 

E .P . No 191 
quirements of Section 83 of the Act before parties 

Hon . D . P . S . Chauhan , J. 
go to trial. 

20 - 2 - 1996 . 
The present case stands on different pedistal. 
It is not a case of corrupt practice and as such 

The judgment in Election Petition No. 1 of 1991 
there is no question of candidate s future political 

is pronounced today before lunch . An application 
or public life as the candidate cannot be disquali 

is moved during the post lunch session by the 
fiea , Concise statement of material facts qua the 

learned counsel for the respondent No . 1 , shri V . K . 
controversy in the petition , the written statement 

Tankha making prayer that this Hon ble Court may 
contains no such objections rather it admits the 

kindly be pleased to stay the operation of the order 
material on no objection is filed independently of 

delivered today for a period of one month or for 
written statement and what has been stated in the 

such time as this Hon ble Court deems just in the 
petition is the sufficient concise statement of facts 

interest of justice . 
qua the ground of Art. 102 ( 1 ) ( a ) of the Consti 

Heard the learned counsel for the respondent 
tution whereunder the nomination of Shobha Ram 

No. 1, Shri V . K . Tankha and the learned counsel 
Burman was rejected on the controversy basically 

for the petitioners, Shri L . S . Baghel . 
founded upon consideration of law and legal aspect. 

Under section 116A of the Representation of the 
45 . In view of above having regard to the facts, 

People Act, 1951 ( for brevity hereinafter referred 
circumstances of the case , material on the record 

to as the Act ) , the order made by the High Court 
and the relevant law as well as analysing the legal 

under section 98 or section 99 is appealable to the 
position , the conclusion as arrived at is that the 

Supreme Court both on question of law as well as 
nomination paper of Shri Shobha Kam Burman for 

on the question of fact and the period of limitation 
being a candidate at the election for the House of 

is also provided thereunder, which is 30 days from 
People from 17 -Raipur Parliamentary Constituency 

the date of the order of the High Court. 
was improperly rejected by the Returning Officer 
on the ground of his having disqualification under Section 116B of the Act gives discretion to the 
Article 102 ( 1 ) (a ) of the Constitution being holder High Court on the sufficient cause having been 
of office of profit under Food Corporation of India shown to stay the operation of the order on such 
which is an Undertaking of the Government or terms and conditions as it may think fit . So far as 
India being in the employment of the Food the terms and conditions are concerned , learned 
Corporation of India . 

counsel for the respondent No . 1 relied on the 

case of Kirpal Singh v. Shri Uttam Singh and 
46 . The Election Petition thus, deserves to be another decided by the Supreme Court on 9th 
allowed and the election of Shri Vidya Charan October, 1985 . In the case relied on , the Hon ble 
Shukla , the respondent No . 1 , deserves to be sent Judges of the Supreme Court observed : 
aside . Accordingly, the election petition is allowed 
and the election of Shri Viaya Charan Shukla 

"Without meaning any disrespect to the learned 
(Respondent No . 1 ) for the House of People from 

judges who made the interim order. We 
17 -Raipur Parliamentary Constituency is set-aside 

think that where an election is set aside 
declaring the same to be void . The relief of dec 

for no fault to his , such as a corrupt 
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practice committed by him or his agent 116A of the Act has provided for appeal both 
or a disqualification suffered by him , but on law and facts and further in view of the obser 
on the ground that some one else s nomi vation of the Supreme Court in the case of Kirpal 
nation had been improperly rejected , the Singh ( supra ) , there is sufficient cause for staying 
more appropriate order would perhaps the operation of the order for a period of three 
would be to grant an absolute stay so that weeks from today . Orderea accordingly . 
the Constituency may not go unrepresen 
ted for no fault of either the elected or Certified copy of this order as well as of the 
those who elected ." 

judgment delivered in Election Petition No. 1191 

may be supplied to the learned counsel for the 
In the present case , the election of respondent 

parties on payment of usual charges. 
No. 1 has not been set aside on the ground of 
any corrupt practice or on the ground of sufference 
of any disqualification , but the election petition has 

Sdl 
been allowed on the ground of improper rejection 

D . P . S. CHAUHAN , 
of the nomination paper of Shri Shobha Ram 

Judge 
Burman . In view of this, so far as question of terms 
and conditions is concerned , the case relied on 

[No. 82/MP-HP (1/91) 196 ] 
squarely covers the present case . 

By order, 
The other thing for grant of stay order to be 

L . H . FARUQI, Secy . 
seen is existence of sufficient cause. Since Section 
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